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 RESEARCH IN MEDIEVAL LEGAL HISTORY

 OF THE JEWS*

 GUIDO KISCH

 I. THE MODERN INVESTIGATION OF JEWISH HISTORY-

 II. THE LEGAL HISTORY OF THE JEWS AND ITS SOURCES-
 III. THE SCIENCE OF BIBLICAL, TALMUDIC AND RAB-
 BINICAL LAW-IV. THE INVESTIGATION OF MEDIAEVAL

 JEWRY LAW.

 * In my studies, extending over many years, of the history of public, private
 and procedural law, first as Privatdozent in the University of Leipzig, then
 as Professor Ordinarius of the History of Law in the Universities of K6nigs-
 berg, Prague and Halle, until 1933, I have always directed my attention to
 the medieval legal history of the Jews and its manifold problems. In the pre-
 sent article I have made an attempt to show the present status of investigation
 in this field; to clarify the subject by a discussion of the methods to be applied
 and to sketch in broad outline the scientific problems involved. I am well
 aware of the imperfections of my attempt, which, however, are largely due to
 the present state of scholarly investigation. The purpose of this paper is
 merely to call attention to an important branch of Jewish history which has
 so far been sadly neglected and to stimulate more intensive researches in this
 field. It is not intended as a comprehensive study, but merely as a beginning.

 My stay here in America has been made possible through the generosity
 of the American Academy for Jewish Research, for which I am deeply thank-
 ful. I am especially grateful to Professors Alexander Marx and Salo W. Baron,
 of New York, whose friendship has smoothed the way for me in America. The
 Jewish Theological Seminary of America in New York has extended to me
 its much appreciated hospitality and has put the treasures of its library at
 my disposal. Columbia University likewise allowed me the use of its library.
 Professor Isaac Husik of Philadelphia gave me his generous cooperation in
 translating this paper from the German manuscript.

 The following abbreviations are employed for the more frequently cited
 periodicals and encyclopedic works:
 AJHS. = Publications of the American Jewish Historical Society; Enc. Jud.
 Encyclopaedia Judaica; Kat. Jud. =Aron Freimann, Katalog der Judaica und
 Hebraica, Stadtbibliothek Frankfurt am Main I: Judaica, Frankfurt am

 229
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 I.

 THE MODERN INVESTIGATION OF JEWISH HISTORY

 The science of Judaism in all its branches has, in the space
 of a single century or so, risen from a comparatively simple
 beginning to the advanced stage it occupies today. Research
 in Jewish history has shared in this advance in a special degree.'

 Main 1932; JQR. =The Jewish Quarterly Review, New Series; Jew. Enc.=
 Jewish Encyclopedia; Jud. Lex.=Jiidisches Lexikon; Korr. Bl. = Korrespon-
 denzblatt des Vereins zur Griindung und Erhaltung einer Akademie fur die
 Wissenschaft des Judentums; MGWJ. =Monatsschrift ffir Geschichte und
 Wissenschaft des Judentums; VSWG. = Vierteljahrsschrift fiir Sozial-und
 Wirtschaftsgeschichte; ZGJD.=Zeitschrift ffir die Geschichte der Juden in
 Deutschland; ZHB. =Zeitschrift fir hebraische Bibliographie; ZRG. =Zeit-
 schrift der Savigny-Stiftung fur Rechtsgeschichte, germanistische Abteilung;
 Z VRW. = Zeitschrift fiir vergleichende Rechtswissenschaft.

 Concerning the idea, origin and development of the "Science of Judaism"
 ("Wissenschaft des Judentums") see Ismar Elbogen, Ein Jahrhundert Wissen-
 schaft des Judentums, in the Festschrift zum 50 jdhrigen Bestehen der Hochschule
 fur die Wissenschaft des Judentums, Berlin 1922, pp. 101-144; Elbogen, Zum
 Begriff "Wissenschaft des Judentums," 49. Bericht (zum 60 jdhrigen Bestehen)
 der Hochschule fiir die Wissenschaft des Judentums in Berlin, Berlin 1932, pp.
 33-41.

 Surveys of the History and problems of modern Jewish historical investigation
 can be found in: Israel Abrahams, The Science of Jewish History, Transactions
 of the Jewish Historical Society of England V, London 1908, pp. 193-201;
 S. Levy, Anglo-Jewish Historiography, 1. cit. VI, 1912, pp. 1-20; Alexander
 Marx, Aims and Tasks of Jewish Historiography, AJHS. XXVI, 1918, pp.
 11-32; Marx, Societies for the Promotion of the Study of Jewish History, AJHS.
 XX, 1911, pp. 1-9; Elbogen, Von Graetz bis Dubnow, fiinfzig Jahre jiidischer
 Geschichtsforschung, Festschrift zu Simon Dubnows siebzigstem Geburtstag,
 Berlin 1930, pp. 7-23; Article "Historiographie" in Enc. Jud. VIII, 1931, pp.
 107-155; Ernst Simon, Zur Erneuerung jiidischer Geschichtsschreibung, Bayer-
 ische Israelitische Gemeindezeitung X, 1934, Nr. 16, pp. 326-328; Adolf Kober,
 Gegenwartsaufgaben jiidischer Geschichtsforschung, in: Der Orden Bne Briss,
 Mitteilungen der Grossloge fur Deutschland VIII, U.O.B.B., 1934, Nr. 4-5,
 pp. 44-45 (Elbogen-Festschrift).

 Concerning Jewish Historiography before Graetz, cf. Enc. Jud. VIII, 1931,
 pp. 131-137; Josef Meisl, Heinrich Graetz, eine Wurdigung des Historikers und
 Juden zu seinem 100. Geburtstag, Berlin 1917, pp. 23-33; Salo Baron, M. Jost
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 [3] MEDIEVAL LEGAL HISTORY OF THE JEWS 231

 The two comprehensive presentations of the history of the
 Jews, which are associated with the names of HIeinrich Graetz
 and Simon Dubnow, constitute the outstanding landmarks in
 this development. The starting point of modern Jewish historical
 science was, as is well known, the purely ideological method of
 approach, represented by Graetz. His conception of Jewish
 history was that of a purely passive story of suffering and of
 internal intellectual and spiritual life of the Jews.2 Then the
 sociological view of history gradually evolved from various
 sources and found a characteristic expression in Dubnow's world
 history of the Jewish people.3 Of these two monumental works,

 the Historian, Proceedings of the American Academy for Jewish Research I,
 1930, pp. 7-32.

 Bibliographies of the history of the Jews in various lands: [Abraham Solomon
 Freidus], List of Works Relating to the History and Condition of the Jews in
 Various Countries, in the New York Public Library, New York 1914; cf. A.
 Marx, Zeitschriftfiir hebrdische Bibliographie X VIII, 1915, pp. 13-15; Freidus's
 list is still useful by reason of the periodical literature listed therein and the
 various excerpts quoted; Aron Freimann, Katalog der Judaica und Hebraica,
 Stadtbibliothek Frankfurt am Main, I. Band: Judaica, Frankfurt am Main
 1932; incomplete because it is limited to one library; nevertheless this work
 together with the following one of Schwab is at the present moment the most
 valuable bibliographical aid for the history of the Jews; Moise Schwab,
 Repertoire des Articles, relatifs a l'histoire et a la litterature juives parus dans
 les Periodiques, de 1665-1900, Paris 1914-23; bibliographical appendices at
 the end of every volume of Simon Dubnow, Weltgeschichte desjiidischen Volkes,
 Berlin 1925-29.

 A special Bibliography of the History of the Jews in the Middle Ages, in Cecil
 Roth, The Jews in the Middle Ages, in Cambridge Medieval History VII,
 Cambridge and New York 1932, pp. 937-947; the selection of works quoted
 by Roth is, however, rather arbitrary and not based on a critical evaluation
 of the scientific content. References for the general and the legal history of the
 Jews in particular countries are found further below in Section IV of this work;
 see notes 72-86.

 2 Concerning Graetz as a historian and his History of the Jews see M. Brann,
 Heinrich Graetz; M. Gtidemann, Heinrich Graetz; Hermann Cohen, Graetzens
 Philosophie der jiidischen Geschichte, all in MGWJ. LXI, 1917, number 9-12;
 Josef Meisl, Heinrich Graetz; Salo Baron, Graetzens Geschichtsschreibung,
 MGWJ. LXII, 1918, pp. 5-15; Baron, Heinrich Graetz, Enc. Jud. VII, 1931,
 pp. 645-652, giving the complete literature.

 3 Concerning Dubnow as a historian and his History, see the literature listed
 in Enc. Jud. VI, 1930, p. 106; also: A. S. Steinberg, Die weltanschaulichen
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 however, in a certain sense that of Graetz alone can be accorded
 a representative position in scientific Jewish historiography.
 Graetz reflects perfectly, in material and conception, the Jewish
 historical knowledge of his time. Dubnow's history of the Jewish
 people, on the other hand, is inspired solely by the ideal of a
 Jewish nation and by the preservation of the body of the Jewish
 people. It is therefore one-sided not only in its basic conception
 but also in the manner in which he presents his material. He does,
 indeed, discuss the historical sources and he gives bibliographical
 surveys, though in a very restricted manner and in the form of
 appendices to each volume. But despite this he fails in presenting
 such a picture of the whole as the present knowledge of history
 demands.

 What we need is a scientific and objective presentation of
 Jewish history which is free from contemporaneous influence,
 and aims to approach, as far as possible, the ideal of scientific
 objectivity. To be sure, this ideal can never be wholly attained,
 nevertheless the desire for historical objectivity must be felt
 throughout the work. No historical process can be measured
 merely by that which preceded or followed it. It must be under-
 stood from itself from the conditions of its own life and from its

 own essential character. "But this is possible only if the historian
 is rigorously just to all forces even those which are not sympa-
 thetic to his philosophical or religious point of view."4 This

 Voraussetzungen der jiidischen Geschichtsschreibung, Festschrift fur Dubnow,
 pp. 24-40; Israel Rabin, Stoff und Idee in der jiidischen Geschichtsschreibung,
 Festschrift fiir Dubnow, pp. 41-56; Elbogen, Zu S. Dubnows Geschichtswerk,
 MGWJ. LXX, 1926, pp. 145-155; Selma Stern, MGWJ. LXV, 1921, pp.
 200-210; Hans Reissner, Dubnows Weltgeschichte des jiidischen Volkes, ZGJD.
 III, 1931, pp. 1-18.

 4 Willy Andreas, Deutschland vor der Reformation, eine Zeitenwende, 2nd
 edition, Stuttgart 1934, p. 3: "Dies ist aber nur m6glich, wenn der Historiker
 allen Gewalten, auch denjenigen, die ihm weltanschaulich oder bekenntnis-
 missig nicht nahe stehen, mit dem Willen zu unerschiitterlicher Gerechtigkeit
 gegeniibertritt"; cf. Rudolf Hapke, Wirtschaftsgeschichte, I, 2nd edition,
 Leipzig 1928, p. IX.-It is interesting, and of some importance, to note that
 about thirty years before Andreas, a similar postulate was laid down by a
 Jewish scientist, Max Eschelbacher, who in a review in MGWJ. XLVII,
 1903, p. 192, demanded of the legal historian, "the will to justice," "den
 Willen zur Gerechtigkeit."

 232  [4] KISCH
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 must also become recognized as an absolute principle of Jewish
 historiography and research.s The former is still far from this
 goal, the latter seems slowly and surely to approach it.

 In the last sixty years Jewish historical research has passed
 more and more into the hands of scientifically trained specialists
 who are beginning to have a better understanding of the problems
 involved, and the end to be had in view. They have not been
 without a critical historical sense which was sharpened by the
 defects appearing in the great Jewish histories mentioned before.
 The philosophical bases of true historical knowledge have become
 a subject of serious attention.6 The new methods of general
 historical research are being applied in the Jewish field also.7
 This has resulted in a departure from subjective sources and
 hypotheses; in a more intensive exploitation of archives and a
 philological treatment of documentary material; in a stronger
 appreciation of reality and a more careful recognition of the

 s Compare the noteworthy remarks concerning the problem of scientific
 objectivity in historical investigation, in Fritz Friedlander, Der Wille zur
 Objektivitdt, Central- Vereins-Zeitung XIII, 1934, No. 47, p. 2, and in the
 articles of Raphael Straus mentioned below in note 7.-On this subject see
 more recently Ulrich Noack, Geschichtswissenschaft und Wahrheit, Frankfurt
 am Main 1935.

 6 Compare the contributions of A. S. Steinberg and Israel Rabin to the
 Festschrift fur Dubnow, mentioned above in note 3; also I. Elbogen, article
 "Historiographie," Enc. Jud. VIII, 1931, pp. 107-115, with additional refer-
 ences; and also especially: S. M. Dubnow, Jewish History, an Essay in the
 Philosophy of History ,Philadelphia 1927; Malkizedek [=N. Kaznelson],
 Probleme der jiidischen Geschichte und Geschichtsphilosophie, translation from
 the Russian by Elias Hurwicz, Berlin, s. a. [1929]; I. Elbogen, Probleme der
 jiidischen Geschichtsphilosophie, ZGJD. I, 1929, pp. 89-95; especially fine and
 profound ideas in Max Freudenthal, Vom Sinn der Geschichte, in Der Orden
 Bne Briss, Mitteilungen der Grossloge fur Deutschland VIII U.O.B.B. Nr.
 4-5, pp. 38-40 (Elbogen-Festschrift).

 7 Compare, also in reference to the sequel, Elbogen, Von Graetz bis Dubnow,
 Festschrift fur Dubnow, pp. 7-23; also Raphael Straus, Zur Forschungsmethode
 der jiidischen Geschichte, ZGJD. I, 1929, pp. 4-12, contains valuable ideas on
 method, though not by any means the final word on the problem of historical
 investigation, but only critical remarks on particular points; also Raphael
 Straus, Neuere geschichtswissenschaftliche und zeitgeschichtliche Literatur,
 ZGJD. II, 1930, pp. 87-100, 218-227; Baron, Research in Jewish History, in
 The Jewish Institute Quarterly IV, New York 1928, pp. 1-8.
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 close connection between Jewish and general history. Graetz,
 by reason of his lack of knowledge, was still able to dispose in
 an ironical phrase of the demand of some that Jewish historians
 and investigators should be guided by the methods of general
 historical science.8 But this requirement has now become
 axiomatic. Through the historical-sociological approach wide
 fields of Jewish historical research have experienced considerable
 progress, especially the economic history of the Jews, to cite
 only one important example.9 On the other hand, however, it is
 significant as an illustration of the present status of research
 that a work on the sociology of the Jews, recognized as standard,
 could be written without a broad historical basis.I?

 II

 THE LEGAL HISTORY OF THE JEWS AND ITS SOURCES

 There is one extensive field of Jewish historical study that has
 hardly been touched by the modern scientific efforts just pre-
 sented, not to speak of being fruitfully influenced by them. Not
 without justification has it been pointed out that no part of
 Jewish history has been so neglected as this one, namely the
 legal history of the Jews in medieval and modern times. This is a
 very large subject of a special nature. It is in fact an independent
 science that has many points of contact with other fields. It
 embraces a period of about 1500 years and has its roots in
 history as well as in law, presenting an unexpected wealth of
 legal-historical material and of historical, juridical and socio-
 logical problems. This material must be assembled and studied
 systematically, and it must be interpreted from the point of

 8 Compare the significant letter of Graetz in Meisl, Heinrich Graetz, p. 183;
 and the comment by Elbogen, 1. c., p. 9.

 9 Comp. Bernhard Heilig, Ziele und Wege einer Wirtschaftsgeschichte der
 Juden in der tschechoslowakischen Republik, Jahrbuch der Gesellschaft fur
 Geschichte der Juden in der czechoslowakischen Republik IV, 1932, pp. 7-62,
 with many references; also Elbogen, Zum Begriff "Wissenschaft des Judentums,"
 49. Bericht der Hochschule fur die Wissenschaft des Judentums in Berlin,
 Berlin 1932, pp. 37-38.

 Io Arthur Ruppin, Soziologie der Juden, 2 vols., Berlin 1930-31.

 234  [6] KISCH
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 MEDIEVAL LEGAL HISTORY OF THE JEWS

 view of law and sociology. Up to the present time almost nothing
 of this kind has been attempted. And yet there is no need of
 specially pointing out the importance of this branch of investi-
 gation for the science of Judaism as well as for the history of
 general culture. Law, as everyone knows, occupies a central
 position-is a main pillar, as it were-in all social life of men
 in all times.

 In order to comprehend the subject of this field of Jewish his-
 torical study and to define its scope, we shall have to remember
 the close connection between law and State and become aware

 of the determining influence of nationality and politics on the
 construction of the state and the law. Roman law was named

 after a city which, in the course of centuries, rose to be the
 universal state of antiquity. In England and France political
 centralization later produced a law which took its name from
 that of their political structures. German law, on the other
 hand, derived its name from a whole people, which was never
 closely united even during the time when it enjoyed the legal
 unity of a state within the framework of the Holy Roman
 Empire. In Germany the conditions were lacking which gave
 Roman law its unity and artistic form. The development of
 German law lacked a center of growth such as the Roman urbs
 and was almost completely left to itself without control from
 above. This indicates a deep-lying difference between the
 history of Roman and of German law."

 This difference is also clearly seen if we consider the legal
 development which determined the legal fortunes and relations
 of the Jews. Conditions for the formation of an independent
 and centralized system of law like that of Rome existed indeed
 within the framework of their own state. Furthermore, these
 conditions, within certain limits, do not seem to depend upon
 the political autonomy of the Jewish people. We must regard
 them as having existed before the attainment of this autonomy,
 and they have survived the dissolution of the Jewish state.
 After they lost their political independence and their separate

 " Comp. Heinrich Brunner, Grundziige der deutschen Rechtsgeschichte, 8th
 edition, by Claudius Freiherrn von Schwerin, Munich and Leipzig 1930, p. 1.

 235 [7]
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 life as a nation, the legal position of the Jews in the Diaspora
 was determined from without by the forces and influences of
 the environment. These influenced the legal status of the Jews
 themselves, often not without compulsion, and imposed restric-
 tions on the application and development of Jewish law, even
 where, in their relations to the non-Jewish environment, there
 was no legal ground for such interference.
 This varied character of the development of the legal fortunes
 of the Jews is therefore responsible for the fact that, up to the
 present, a uniform terminology for the scientific treatment of
 the subject, which we shall call The Legal History of the Jews,
 has not been worked out. The adjective "Jewish" is used in
 the literature with various meanings, partly technical, partly
 non-technical, now in a comprehensive, now in a very special,
 restricted sense. Thus one speaks of Jewish history and means
 by this, at one time, the history of the Jews and at another,
 only its investigation and presentation by Jewish historians.
 One speaks, for example, of Jewish law and thinks of the Bible
 and the Talmud, and then again of the Jewish law of privilege.
 Under the latter is to be understood the sum of rights which
 used to be granted, in writing, to the Jews by kings and princes
 in the form of privileges. Often the treatment of the matter is
 as confused and confusing as the terminology.12

 12 It seems unnecessary to name even a few of the multitude of examples.
 It is very significant that even the modern bibliographers of Jewish history
 have not the slightest conception of the problems treated in the sequel, although
 it is hard to see how they can possibly be ignored in a scientific system. Moritz
 Steinschneider, in his Allgemeine Einleitung in die jiidische Literatur des
 Mittelalters, JQR. XVII, 1905, pp. 548-551, has indeed a division entitled
 "Law" ("Recht"); but within this division the literature is listed simply in
 chronological order. A. S. Freidus, List of Works Relating to the History and
 Condition of the Jews in Various Countries, New York 1914, has not even made
 an attempt to list the works on the legal history of the Jews under separate
 headings according to subject matter. They appear scattered partly under
 "Middle Ages," partly under "Jews in Various Countries," partly under
 "Miscellaneous" and other titles. The same thing is true of the Jewish Division
 of the New York Public Library as arranged since Freidus's time; comp.
 Joshua Bloch, The Classification of Jewish Literature in the New York Public
 Library, Studies in Jewish Bibliography and Related Subjects in Memory of
 A. S. Freidus, New York 1929, pp. L-LXXVII; Freimann, Katalog der Judaica,
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 MEDIEVAL LEGAL HISTORY OF THE JEWS

 Nevertheless it is remarkable that, out of the variety of
 unclear and misused terms, two have found their way into
 general use which are fitted to characterize the two great fields
 and periods into which the legal history of the Jews must be
 divided. One speaks of mosaic or biblical and talmudic law, also
 of the mosaic-talmudic and biblical-talmudic law. And then

 further of the so-called "Judenrecht," a compound found only
 in German. This will be best translated into English as "Jewry-
 law."I2a It is to be noticed that these terms, in each case, unlike
 the laws of the other great civilized nations mentioned before,
 are not derived from the state or the people, which appear as
 the real law creating factors.

 By biblical and talmudic law are to be understood the vast
 masses of legal material, the legal rules and legal doctrine at
 the center of which stand the Bible and the Talmud, the most
 important sources of Jewish law. (The preceding divisions must
 be studied separately, without however neglecting the points of
 contact and connections between the two). These two fields
 take their names from the Bible and the Talmud. The first-

 named, by its description as mosaic law, is referred back to
 Moses as its founder. Since we are here dealing with the religious

 has-like Steinschneider-a separate division "Jurisprudence" ("Rechts-
 wissenschaft"), but the arrangement is purely superficial and is not based
 upon any principles of jurisprudence or legal history. Hence, the most hetero-
 geneous things are brought together, for example, a study of talmudic law is
 listed side by side with a work on minority law as it applies to Jews at the
 present time (p. 362), and so on. No distinction is made between Jewish law
 and Jewry law, and there is no regard for exact juristic ideas. The same is
 true of Kirjath Sepher, Quarterly Bibliographical Reziew of the Jewish National
 and University Library in Jerusalem, 11 vols., Jerusalem, from 1924 on. Even
 Samuel Eisenstadt in his complete Bibliography of Hebrew juristic literature
 (comp. "Statuta congregationum," pp. 211-261), mentioned below, note 45,
 failed to make a clear distinction between works in Jewish law and those
 dealing with Jewry law.

 '2a So Francis S. Philbrick in his English translation of Rudolf Hiibner,
 Grundziige des deutschen Privatrechts (below note 15): A History of Germanic
 Private Law with an Introduction by Paul Vinogradoff, Boston 1918, p. 85:
 "Jewry Law" ("Judenrecht"), "Jewry statute" ("Judenprivileg"), "Jewry
 Regality" ("Judenregal").

 237 [91
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 sources of law and since the legal science concerned with their
 clarification and development is deeply rooted in religious faith,
 we may speak of biblical and talmudic law as religious law. Of
 course we must remember that Judaism recognizes no cleavage
 between religious and moral law, and, in fact, considers the
 laws of ethics as a part of the Jewish system of law.13 Meanwhile
 it might be well not to insist on this characterization as a general
 designation for this legal material, in order not to leave room for
 controversy with those who would rather see in the legal sources
 mentioned a product of the national spirit of the people. The
 term Jewish Law is most appropriate to represent both points
 of view as well as the subject itself; and must be retained as a
 technical term.I4

 As is well known, the scope of Jewish law is not exhausted by
 these two groups of materials. The Bible and the Talmud have
 everywhere accompanied the Jews on their wanderings through
 the world. They have played the greatest r6les in the life and

 13 The question of law and morals in Judaism and the relation between
 legal rules and moral rules is treated in the excellent study of Moritz Giide-
 mann, Moralische Rechtseinschrdnkung im mosaisch-rabbinischen Rechtssystem,
 MGWJ. LXI, 1917, pp. 422-443; on p. 422, he says correctly: "The whole
 teaching of Judaism, and therefore the legal system as well, goes back to the
 Torah. Hence, it is religion or possesses a religious character." Concerning
 the influence of religious and national elements on Jewish law, see Mordche
 W. Rapaport, Die Methodenfrage beim jiidischen Rechte, ZVRW. XXXIII,
 1916, pp. 1-10.-The same characteristic is found in Islam: Law in the narrow
 sense is closely connected with ritual and ceremony; the content of the law is
 permeated with certain religious-ethical ideas, and is adapted to certain
 religious-ethical norms. On this subject and on Jewish influence on Moham-
 medan jurisprudence in general, comp. Gotthelf Bergstrisser, Anfdnge und
 Charakter desjuristischen Denkens im Islam in Der Islam XIV, 1924, pp. 78-81.

 14 A good survey of the material, sources and development of Jewish law,
 with references, is found in Marcus Cohn's article "Jiidisches Recht" in Jud.
 Lex. IV, 1930, columns 1261-1275, which is, however, in many ways incom-
 plete.-Josef Kohler, Das Recht der orientalischen Volker (below, note 39),
 pp. 71-82, designates biblical law as "israelitisches Recht" and contrasts it
 with talmudical and rabbinical law as "jiidisches Recht." Comp. also Albrecht
 Alt, Die Urspriinge des israelitischen Rechts, Berichte iiber die Verhandlungen
 der Sichsischen Akademie der Wissenschaften zu Leipzig, philosophisch-histori-
 sche Klasse, vol. 86., 1st Part, Leipzig 1934.

This content downloaded from 128.97.244.151 on Fri, 26 Jul 2019 16:24:25 UTC
All use subject to https://about.jstor.org/terms



 [11]  MEDIEVAL LEGAL HISTORY OF THE JEWS  239

 doctrine of the Jews. Their spiritual leaders have always endeav-
 ored to take account of the changing social and political condi-
 tions in the midst of which the Jewish life in the Diaspora had
 to be carried on. This was done by means of the interpretation
 and expansion of the traditional Jewish law. To this end, and
 apart from the development of the traditional law in commen-
 taries, ordinances-Takkanot-were from time to time issued by
 rabbinical councils. Rules were established for the internal

 government of the Jewish communities, within the limits of
 their autonomy. Jewish law remained alive in the rabbinical
 courts, which were often recognized by the state, and was
 binding for the legal disputes of the Jews among themselves.
 An immense store of collections of rabbinical decisions and legal
 opinions, Sheeldt u-Teshubot, partly handed down in print, gives
 evidence of the rich development of the rabbinical administration
 of justice and their activity in the teaching of law. We already
 meet here at every step the problem of the relation of the Jews
 to their Christian environment.

 The activity of the Jews in attempting to find a form for their
 relations with medieval-christian culture found no less sharp
 expression in the legal than in the religious domain. This activity
 was significant beyond their own narrow circle. For the legal
 status assigned to the Jew by the world around him was a deter-
 mining influence on his whole intellectual and religious, economic,
 social and cultural development. The full meaning of the expres-
 sion Jewry-law becomes comprehensible from this point of view.
 By that term is usually understood a special law for the Jews, the
 special norms which determined their status in the Christian coun-
 tries of Europe during the Middle Ages. Until the so-called
 emancipation, i. e. for about 1500 years, the Jews had to live
 under a law imposed on them from without, in the origin and
 formation of which they rarely, if ever, had any share, and
 then had to pay dearly for it. For the Jews were aliens, non-
 Christians, and as such completely without rights. The King
 could take under his protection all foreigners, and so Jews also.
 By this act alone they attained a legal rather than a merely
 factual existence. The Christian rulers, then, derived their
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 absolute right of disposition over the Jews from the alien law.15
 Without special, royal acts issued in their favor, they were
 considered defenseless and without rights. Hence, in order not
 to be wholly subjected to the hardships of the alien law and to
 attain a relatively assured legal status, the Jews, even in early
 times, managed to secure from the rulers of the European lands
 guarantees for the protection of their persons and property, of
 the practice of their religion and their houses of worship, of their
 economic activity, permission to apply the Jewish law, and the
 recognition of Jewish jurisdiction over their internal Jewish
 affairs. Occasionally, the rulers, of their own volition, granted
 special rights and favors to the Jews, which freed them from
 the consequences of the alien law. This was done either to
 reward them for services rendered or in order to draw them

 into the country because of their importance in trade or com-
 merce or for the sake of financial advantage. Thus the Jews
 were the passive objects of political Jewry-iegislation. This is the
 chief source of the so-called Jewry-law, which took its name
 from the fact that the Jews were the subjects of this legislative
 activity.

 Mediaeval law, however, lacked the power of Roman and
 modern law to secure for the individual those rights which the
 law gave him. Hence, the legislative activity of the time rarely
 concerned itself with objective law, nor did it attempt a complete
 systematic codification of the law, but for the most part it
 merely laid down the subjective rights of individual persons.'6

 ls On the legal status of the Jews in the Middle Ages, see, for the present,
 Rudolf Hiibner, Grundziige des deutschen Privatrechts 5th edition, Leipzig
 1930, pp. 94-98; Rudolf Hiibner, A History of Germanic Private Law, Boston
 1918, pp. 83-86; Andreas Heusler, Institutionen des deutschen Privatrechts, I,
 Leipzig 1885, pp. 147-153; Otto von Gierke, Deutsches Privatrecht, I, Leipzig
 1895, pp. 437-441, citing the older literature.-The problem of alien law and
 Jewry law requires further investigation, cf., so far, Johannes E. Scherer, Die
 Rechtsverhaltnisse der Juden in den deutsch-isterreichischen Ldndern, Leipzig
 1901, pp. 4-8, 62-105; cf. Max Eschelbacher, MGWJ. XLVI, 1902, pp. 388-
 394; also Hans von Frisch, Das Fremdenrecht, Berlin 1910, p. 42-68.

 x6 Comp. Harold Steinacker, Uber die Entstehung der beiden Fassungen des
 osterreichischen Landrechtes, Jahrbuch des Vereins fur Landeskunde fur Nieder-
 osterreich 1916-17, Vienna 1917, p. 261, cited in Fritz Kern, Recht und Verfas-
 sung im Mittelalter, Historische Zeitschrift CXX, 1919, p. 39.
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 This was also the case in the special law for the Jews, which
 appears predominantly in the typical form of privilege.17 The
 Emperor, kings and princes granted privileges, first to individual
 Jews, then also to individual Jewish communities and finally
 to all the Jews residing in a given territory.'8 Only gradually
 did the Jews attain the position of being governed by more
 general acts of legislation for smaller or larger areas of the
 country. All these charters and the more general statutes in
 municipal and provincial law defined and regulated not only the
 political status of the Jews, i. e. their relations to the state and
 the government and their obligations to pay taxes and render
 services, but they also included provisions concerning their
 private rights, concerning the protection of the criminal law
 which was granted to them, the status they were to enjoy in
 procedural law, and the measure of recognition to be accorded
 to the Jewish law. But these laws about the Jews were not
 dictated by a definite political attitude or point of view. The
 controlling factor was for the most part the arbitrary will and
 interest of those in power, and the time, place and the special
 circumstances determining these laws. And these favors could
 just as arbitrarily be revoked at any time. For this reason the
 Jewry-law of the Middle Ages has been properly described as a
 "law of privilege made up of favors and restrictions without
 reference to any fixed principle."'9

 17 On the legal history of privilege, which unfortunately is not yet written,
 comp. in general, Guido Kisch, Das Fischereirecht im Deutschordensgebiete, in
 Deutschrechtliche Forschungen, herausgegeben von G. Kisch, Part 5, Stuttgart
 1932, p. 70 note 105.

 I8 For a survey of Jewry statutes in Germany, Austria, England and France,
 see Selma Stern, article "Judenprivilegien" in Jiid. Lex. III, 1929, pp. 439-
 442; comp. also Herbert Meyer, Entwerung und Eigentum im deutschen Fahr-
 nisrecht, ein Beitrag zur Geschichte des deutschen Privatrechts und des Juden-
 rechts im Mittelalter, Jena 1902, pp. 195-197; Max Freudenthal, Zur Geschichte
 des Judenprivilegs Kaiser Maximilians II. auf dem Reichstag zu Augsburg
 1566, ZGJD. IV, 1932, pp. 83-100; Adolf Kober, Die deutschen Kaiser und
 die Wormser Juden, ZGJD. V, 1934, pp. 134-151.

 '9 So Heusler, Institutionen des deutschen Privatrechts I, p. 151. On the
 controversy concerning the character of medieval Jewry law, comp. ibid.,
 pp. 150-153 and the observation at the end of note 15 above.
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 The legal sources discussed so far, i. e. the privileges granted
 by the rulers and the regulation of smaller or greater com-
 munities, will therefore not be sufficient to give us a clear, reliable
 or complete picture of the legal situation of the Jews in the
 Middle Ages. In order even to approximate this, we shall have
 to supplement the legal rules already mentioned, which were
 often merely the result of a passing mood and frequently existed
 only on paper,20 with records of legal transactions as well as
 judgments in legal disputes, i. e. judicial decisions which give
 absolutely reliable evidence of the actual application of the law
 in relation to the Jews.21 Not only legal disputes between
 Christians and Jews came before the non-Jewish courts for
 decision, but certain cases involving fundamental principles
 within the Jewish community and, for the most part, the admin-
 istration of criminal justice were also removed from the juris-
 diction of the Jewish court. The description of these judicial
 decisions will accordingly shed a true light on the administration
 of the law in the Middle Ages with reference to the Jews.

 Finally it should not be forgotten that non-Jewish juris-
 prudence, from the very beginnings of legal science, began to
 concern itself with the legal situation of the Jews and sought to
 formulate and ground theoretically the basic ideas for their
 legal treatment. This theoretical Jewry-law, as I should like to
 call it, which occupied at the height of the medieval period a

 20 Comp. Otto Stobbe, Die Juden in Deutschland wdhrend des Mittelalters in
 politischer, sozialer und rechtlicher Beziehung, Braunschweig 1866, p. VI, 294.-
 For a general treatment of inapplicable and unapplied regulations of medieval
 privileges, see Guido Kisch, Die Kulmer Handfeste, rechtshistorische und
 textkritische Untersuchungen, Deutschrechtliche Forschungen, herausgegeben von
 G. Kisch, Part 1, Stuttgart 1931, pp. 48-54.

 21 The importance of utilizing such documentary material was already
 observed by Stobbe, Die Juden in Deutschland, p. VI; Georg Caro, Deutsche
 Literaturzeitung XXXII, 1911, p. 755; G. Kisch, ZGJD. IV, 1932, p. 48. On
 the decisions of the medieval jury courts (Schoffenspriiche) and the collection
 thereof, see Wilhelm Theodor Kraut, Grundriss zu Vorlesungen iiber das
 deutsche Privatrecht, 6th edition, by F. Frensdorff, Berlin 1886, pp. 55-57, ?12;
 Guido Kisch, Schiffenspruchsammlungen, ZRG. XXXIX, 1918, pp. 346-348,
 where further references are given; Guido Kisch, Leipziger Schiffenspruch-
 sammlung, Quellen zur Geschichte der Rezeption I, Leipzig 1919, Introduction.
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 very narrow place in relation to that of the applied Jewry-law
 of the privileges, statutes and judicial decisions, gains in the
 late Middle Ages and in modern times especially from the time
 of the so-called reception of Roman law in Central Europe,
 increasing scope and importance. With the progressive secular-
 ization of legal instruction at the universities, a "science of
 Jewry-law" ("Judenrechtswissenschaft") was developed in the
 legal and theological faculties, which concerned itself with the
 Jewry-law in force at the time. The extraordinarily rich litera-
 ture of this type that runs through the legal writings from the
 16th to the 18th century, and that is recorded in special works,
 collections of decisions and opinions as well as in numerous
 legal pamphlets, bears witness to the lively interest directed to
 this subject on the part of non-Jews. Official opinions of the
 law faculties also were devoted to the subject. To be sure, no
 special mention or detailed explanation is needed of the fact
 that the Jews themselves could not at that time participate in
 the investigation and presentation of their legal position.22

 We designated above the whole content of legal norms and
 doctrines which derive their origin from the Bible, the Talmud
 and rabbinic authority, as Jewish law with a religious coloring.
 The sources of Jewry-law which we have presented are bound
 together by the common character of their non-Jewish origin.
 We may designate the whole mass of materials of Jewry-law, by
 which the legal status of the Jews in Christian countries was
 determined or influenced, i. e. all the hitherto mentioned products
 of non-Jewish legislation or other law making, administration of
 justice and legal theory in a wider sense, by the name of "Jewry-
 law." In its narrower meaning it can, as previously, be reserved
 for the applied Jewry-law alone.

 If this clear terminology is generally accepted and adhered
 to in the future, misunderstandings can no longer arise. We
 must, however, refer to two more points in particular. First,

 22 The "science of Jewry-law" ("Judenrechtswissenschaft"), its problems
 and literature, are referred to in a meritorious way by Georg Landauer, Zur
 Geschichte der Judenrechtswissenschaft, Hinweis auf ein Kapitel aus der Rechts-
 geschichte der Juden, ZGJD. II, 1930, pp. 255-261.
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 the canon Jewry-law falls under the concept Jewry-law thus
 defined. This canon Jewry-law,-the norms established by the
 Church for the legal relations of the Jews-was part of ecclesi-
 astical law, attained validity for the whole Christian world, and
 in many countries, like France and England, was also accepted
 by state legislation. Next, it should not be overlooked that the
 Jewry-law, though of non-Jewish origin, shows in parts the
 influence of Jewish law. Particular provisions of the latter
 have influenced the former or have been incorporated in it.
 We may refer to the post-Talmudic law "Hehlerrecht" which
 gave the receiver of stolen property a claim for compensation
 against the one who had been robbed. This law influenced the
 medieval German law and presumably also the English and
 French law, where it underwent a further development.23 Thus
 have principles of Jewish law found their way into Jewry-law,
 and conversely the latter might influence the former, as is
 shown by the fact that the well known principle Dina de malkuta
 dina declared the law of the State as binding in certain divisions
 of the Jewish law.24
 For clearness sake, we may represent the two bodies of law,-
 Jewish law and Jewry-law of non-Jewish origin,-by two tangent
 spheres, whose living forces have not been without reciprocal
 influence.

 23 Comp. H. Meyer, Entwerung und Eigentum im deutschen Fahrnisrecht,
 pp. 184-261; and an important criticism of the same by Max Eschelbacher,
 MGWJ. XLVII, 1903, pp. 181-192; also Konrad Beyerle, ZRG. XXIII,
 1902, pp. 344-348.

 24 The meaning and effect of the motto Dina demalkuta dina in the legal
 life of the medieval Jews require investigation in a monograph. One may
 perhaps appear soon. According to the Bericht des Jiidisch-Theologischen
 Seminars in Breslaufiir das Jahr 1934, Breslau 1935, p. 5, there were two com-
 petitors for the prize on the theme: "Die Anerkennung des Staatsgesetzes
 durch das Religionsgesetz, ihre Grundlagen und ihre Grenzen" which was awarded
 in full to one of them, Bruno Finkelscherer. Comp., so far, Leopold Low,
 Gesammelte Schriften, III, Szegedin 1893, p. 347-358; David Menahem Shohet,
 The Jewish Court in the Middle Ages, New York 1931, pp. 111-119; Esriel
 Erich Hildesheimer, Das jidische Gesellschaftsrecht, Leipzig 1930, p. VIII.-
 An interesting case of the "reception" of German law in a medieval work on
 talmudic law is given in Hans Fehr, Deutsches Recht und jiidisches Recht, ZRG.
 XXXIX, 1918, pp. 314-318.
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 III

 THE SCIENCE OF BIBLICAL, TALMUDIC AND RABBINICAL LAW

 The scientific investigation of these two great fields of knowl-
 edge has up to now been carried on in isolation from other
 subjects.25 This is due just as much to the character of the
 source materials as to the personal attitudes of the workers
 in it.

 Jewish law, having attained in the course of a thousand years
 an important development, offered the greatest difficulties to
 investigation by non-Jews, and hence to its reception into the
 world of modern scholarship, by the very fact that the sources
 are written in a foreign language. For centuries only Jewish
 scholars had shown themselves equal to these difficulties. The
 first non-Jewish scholars who had begun, about the middle of
 the 17th century, to concern themselves scientifically with
 Jewish legal institutions were the English jurist and orientalist
 John Selden,6 who dealt with problems of Jewish law in several
 of his works, and the two scholars at Basle, Johannes Buxtorf,27
 father and son, who, in their works devoted to the talmudic-
 rabbinical literature, furthered the knowledge of Jewish law
 also in many respects. In the 18th century, concern with
 Jewish law was guided by practical motives. For its overlapping

 25 Comp., for the sequel also, Marcus Cohn, Article "Jiidisches Recht" in
 Jiid. Lex. IV, 1930, pp. 1269-1272, numerous references on p. 1275.

 26 On John Selden (1584-1654), see Jew. Enc. XI, p. 163; Encyclopaedia
 Britannica XXIV, 1911, pp. 600-601; his most important works which concern
 our subject are: 1. De successionibus in bona defuncti seu jure haereditario ad
 leges Ebraeorum, Londini 1631; 2. De jure naturali et gentium, juxta disciplinam
 Ebraeorum, libri septem, Londini 1640; 3. Uxor Ebraica seu de nuptiis et divortiis
 ex jure civili, id est, Divino et Talmudico veterum Ebraeorum, libri tres, Londini
 1646; 4. De synedriis et praefecturis juridicis veterum Ebraeorum, libri tres,
 Londini 1650-1655.

 27 On Johannes Buxtorf I. (1564-1629) und II. (1599-1664), comp. Enc.
 Jud. IV, pp. 1232-1233; Jew. Enc. III, pp. 444 446.
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 with general civil law and the placing of the Jews under the
 jurisdiction of the state caused the special investigation of
 particular institutes, and comparison with the laws of the state.
 Here is to be mentioned Moses Mendelssohn's work "Ritual-

 gesetze der Juden, betreffend Erbschaften, Vormundschaftssachen,

 Testamente und Ehesachen."28 This was written "at the request
 and under the supervision" of the chief rabbi of Berlin, Hirschel
 Levin, who had been requested by the Prussian Department of
 Justice for a presentation in German of the Jewish law of mar-
 riage, succession and guardianship, for use in judicial decisions
 of legal disputes between Jews. This and similar works29 aimed
 less or not at all at producing scientific works of research in the
 modern sense than at supplying the state authorities with a
 knowledge of Jewish rules of law in the language of the
 country.

 28 Berlin 1778; many later editions, 5th edition, Berlin 1826.
 29 Comp. for example of Jewish authors, Ezechiel Landau, Das mosaisch-

 talmudische Eherecht, auf Verlangen Kaiser Josephs II. gegen Anwendung des
 kaiserlichen Ehepatentes vom 16. Januar 1783 auf die Juden erstattetes Gutachten,
 herausgegeben von Alexander Kisch, Leipzig 1900; of Christian authors: Carl
 Anton, Einleitung in die rabbinischen Rechte, dabei insonderheit von einem
 Judeneide, Braunschweig 1756; Sententiae rabbinorum de successione ab intes-
 tato et testamentaria collectae a R. Joseph Karo inter cetera juris ebraici capita
 in libro Schulchan Aruch dicto per R. Mosen Iserles emendato atque suppleto, in
 linguam latinam vertit et passim illustravit Christian Gottlob Meyer, Halae
 Magdeburgicae 1775.-The only works that stand on the scientific level of
 that time are these of the Gottingen Professor of Oriental languages, Johann
 David Michaelis (1717-1791) on the history of the Mosaic law, of which he
 published a systematic treatise in six volumes; comp. Michaelis, Abhandlung
 zon den Ehegesetzen Mosis, G6ttingen 1755, 2nd edition, Gottingen 1768;
 Mosaisches Recht, I-VI., Frankfort on the Main 1770-1775, 2nd edition,
 Frankfort on the Main 1775-1780, another 2nd edition (Ausgabe), Reutlingen
 1785. On Michaelis, comp. Jud. Lex. IV. p. 158, in great detail, J. D. Michaelis,
 Lebensbeschreibung, Rinteln and Leipzig 1793; pp. 145-226, contains an appre-
 ciation of his personality and his works by the founder of the science of German
 private law, Karl Friedrich Eichhorn; on the limited value of his investigations
 for modern legal history, see Jakob Weismann, Talion und iffentliche Strafe
 im mosaischen Recht, Festschrift fur Adolf Wach I, Leipzig 1913, p. 11 [p. 9
 of the reprint] and note 2.
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 Not until the 19th century did the Jews themselves attempt
 to deal with Jewish law in accordance with the new scientific
 methods and to publish in modern languages the results of
 investigations, formerly communicated in Hebrew. But these
 researches into Jewish law were pursued chiefly from archae-
 ological or purely historical points of view. The method of the
 modern science of legal history, based upon the history of the
 legal content, was naturally foreign to the scholars engaged in
 these problems, who were exclusively religious in approach.
 For this reason, too, little attention was paid by the latter to
 the peculiar spirit of Jewish law, and not enough consideration
 was given to the working out of the development of legal ideas
 and principles. In spite of this, science is indebted to this period
 for valuable contributions to the history of Jewish law. These
 are associated before all others with the following names:30
 Zacharias Frankel,3I Joseph Levin Saalschiitz,32 Leopold Auerbach,33

 30 By reason of its systematic presentation, the work of Samuel Mayer, a
 lawyer in Hechingen, in the light of present day legal history presents a
 strange point of view: Samuel Mayer, Die Rechte der Israeliten, Athener und
 Romer mit Riicksicht auf die neuen Gesetzgebungen, fur Juristen, Staatsmdnner,
 Theologen, Philologen, Philosophen und Geschichtsforscher in Parallelen darge-
 stellt, ein Beitrag zu einem System und zu einer Geschichte des Universalrechts
 I-II, Leipzig 1862-1866, III, Treves 1876; comp. M. Cohn, Jiid. Lex. IV,
 p. 1270.

 3I Zacharias Frankel (1801-1875): 1. Die Eidesleistung der Juden in theo-
 logischer und historischer Beziehung, Dresden and Leipzig 1840; 2nd enlarged
 edition, ibid. 1847; 2. Der gerichtliche Beweis nach mosaisch-talmudischem
 Rechte, ein Beitrag zur Kenntnis des mosaisch-talmudischen Kriminal-und
 Zivilrechts, Berlin 1846; 3. Grundlinien des mosaisch-talmudischen Eherechts,
 Breslau 1860.

 32 Joseph Levin Saalschiitz (1801-1863): Das mosaische Recht nebst den
 vervollstdndigenden talmudisch-rabbinischen Bestimmungen, Berlin 1846-1848,
 2nd edition, Berlin 1853.

 33 Leopold Auerbach: Das jiidische Obligationenrecht nach den Quellen und
 mit besonderer Beriicksichtigung des romischen und deutschen Rechts, systematisch
 dargestellt, I. Berlin 1870; with introductory chapters on the nature, sources
 and history of Jewish law; comp. Mordche W. Rapaport, Der Talmud und
 sein Recht, 2nd edition, Berlin 1912, pp. 3 a ff.
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 Israel Michel Rabbinowicz,34 Hirsch-Baer Fassel,35 Moritz
 Duschak,36 Moses Bloch.36a

 In more recent times the point of view has prevailed that
 Jewish law like the law of other civilized nations is to be drawn
 into the field of investigation of modern science. More than
 any one else it was the Berlin historian of universal law, Joseph
 Kohler,37 who recognized Jewish law as one of the most important
 elements of comparative jurisprudence, which he founded:
 "Dieses Recht zu analysieren, auf seine Grundsatze zuriick-
 zufiihren und vor allem aber auch den geschichtlichen Ursprung
 der einzelnen Bestimmungen zu erforschen, geh6rt mit zu
 den Aufgaben der vergleichenden Rechtswissenschaft."38 It was
 Kohler who directed the attention of jurists to this field and
 who greatly assisted in clearing the way for a broader study of
 it by adding to the theological and historical approach the

 34 Israel Michel Rabbinowicz (1818-1893): 1. Legislation civile du Talmud,
 I-V, Paris 1873-1879; 2. Legislation criminelle du Talmud, Paris 1876.

 35 Hirsch-Baer Fassel (1802-1883): 1. Tugend- und Rechtslehre, bearbeitet
 nach den Prinzipien des Talmuds und nach der Form der Philosophie, Vienna
 1848; 2. Das mosaisch-rabbinische Zivilrecht, bearbeitet nach Anordnung und
 Einteilung der neueren Gesetzbiicher und erliutert mit Angabe der Quellen, I.
 Vienna 1852, II. Gross-Kanischa 1854; 3. Das mosaisch-rabbinische Straf-
 gesetz und strafrechtliche Gerichtsverfahren, Gross-Kanischa 1870.

 36 Moritz Duschak (1815-1890): 1. Das mosaisch-talmudische Eherecht mit
 besonderer Riicksicht auf die biirgerlichen Gesetze, Vienna 1864; 2. Das mosaisch-
 talmudische Strafrecht, ein Beitrag zur historischen Rechtswissenschaft, Vienna
 1869.

 36a Moses Bloch (1815-1909): 1. Das mosaisch-talmudische Polizeirecht,
 Budapest 1879; 2. Die Zivilprozessordnung nach mosaisch-rabbinischem Recht,
 Budapest 1882; 3. Das mosaisch-talmudische Erbrecht, Budapest 1890; 4. Der
 Vertrag nach mosaisch-talmudischem Rechte, Budapest 1893; 5. Das mosaisch-
 talmudische Besitzrecht, Budapest 1897; 6. Das mosaisch-talmudische Straf-
 gerichtsverfahren, Budapest 1901; 7. Die Vormundschaft nach mosaisch-
 talmudischem Rechte, Budapest 1904.

 37 On Josef Kohler (1849-1919), comp. Arthur Kohler, Josef-Kohler-Biblio-
 graphie, Berlin 1931.

 38 Josef Kohler, Geleitwort zu Mordche W. Rapaport, Der Talmud und sein
 Recht, 2nd edition, Berlin 1912, p. V; comp. also Kohler's Geleitwort zu Rapa-
 port, Das religiise Recht und dessen Charakterisierung als Rechtstheologie, Berlin
 and Leipzig 1913; also V. Aptowitzer, The Influence of Jewish Law on the
 Development of Jurisprudence in the Christian Orient, JQR. I, 1910/11, p. 220.
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 juristic method of investigation.39 Immediately Jewish and
 non-Jewish scholars everywhere responded to his stimulus.40
 Paul Koschaker then pointed out entirely new paths of investi-
 gation in comparative legal history.4' He drew into the field of

 39 Kohler himself composed a "Darstellung des talmudischen Rechtes," which
 appeared first as an appendix to Lazarus Goldschmidt's Die rechtswissenschaft-
 liche Sektion des Babylonischen Talmuds, Berlin 1907, pp. 1197-1252, then
 also in the Zeitschrift fur vergleichende Rechtswissenschaft XX, 1907, pp. 161-
 264. Despite many criticisms expressed against it, it has nevertheless found
 recognition among Jewish scholars also; comp. V. Aptowitzer, Josef Kohlers
 Darstellung des talmudischen Rechtes, MGWJ. LII, 1908, pp. 37-56, 185-205.
 A brief survey with discussion of the sources and numerous references, in
 Josef Kohler, Das Recht der orientalischen Volker, in Josef Kohler and Leopold
 Wenger, Allgemeine Rechtsgeschichte (Paul Hinneberg, Die Kultur der Gegenwart,
 Part II, Division VII 1), Leipzig and Berlin 1914, pp. 71-82, 151-152.

 40 Kohler published many contributions to the history of Jewish Law,
 especially in the Zeitschrift fur vergleichende Rechtswissenschaft, of which he
 was the founder and editor (comp. preceding note), and he enabled other
 scholars, Christian as well as Jewish, to publish their works therein; comp.
 Kohler, Das Recht der orientalischen Volker, pp. 151-152; M. Cohn, Jiid.
 Lex. IV, 1930, p. 1275; Louis M. Epstein, The Jewish Marriage Contract,
 New York, 1927, pp. 301-303; also G. Kisch, ZGJD. III, 1931, p. 121. The
 influence of Kohler is to be seen also, for example, in the work of Israel Herbert
 Levinthal, The Jewish Law of Agency, JQR. XIII, 1922/23, pp. 117-191.
 This work shows an advance in method as compared with an earlier work
 by Israel Lebendiger, The Minor in Jewish Law, JQR. VI., 1915/16, pp.
 459-493; VII, 1916/17, pp. 89-111, 145-174.--On method of investigation,
 comp. Ch. Tschernowitz, Beitrag zur Erforschung der Geschichte des jidischen
 Rechts, ZVRW. XXVII, 1912, pp. 404-424; and especially the valuable study
 of Mordche W. Rapaport, Die Methodenfrage beim jiidischen Rechte als Schema
 einer Methodenfrage im allgemeinen innerhalb der vergleichenden Rechtswissen-
 schaft, ZVRW. XXXIII, 1916, pp. 1-48.-For legal scholars who have no
 knowledge of Hebrew, the source material is given in the translation in Salomon
 Gandz, Recht, in Monumenta Hebraica: Monumenta Talmudica II, 1-3, Vienna
 and Leipzig 1913-1914; comp. now Lazarus Goldschmidt, Der Babylonische
 Talmud, sinn- und wortgetreu iibersetzt und mit kurzen Anmerkungen versehen,
 Berlin, from 1897 on, approaching completion, and L. Goldschmidt, Der
 Babylonische Talmud, neu iibertragen, Berlin, from 1930 on, approaching
 completion; I. Epstein, Talmud, First Complete Translation of the Babylonian
 Talmud, with introduction, commentary, notes etc. Vols. 1-8, London 1935.

 4I Paul Koschaker, Babylonisch-assyrisches Biirgschaftsrecht, Leipzig 1911;
 Koschaker, Rechtsvergleichende Studien zur Gesetzgebung Hammurapis, Konigs
 von Babylon, Leipzig 1917; Koschaker, Quellenkritische Untersuchungen zu
 den altassyrischen Gesetzen, in Mitteilungen der vorderasiatisch-aegyptischen
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 legal research the legal monuments of peoples who exercized a
 strong intellectual influence on Jewish law and who were related
 in language and race to the Jews. We refer to Babylonian-
 Assyrian legal materials and records which have been abun-
 dantly brought to light in Mesopotamia. Science owes a great
 stimulus to these investigations and results, significant beyond
 their own restricted fields. To cite only one example, Hans
 Fehr, on the basis of such investigations in comparative legal
 history, has come to the following conclusion:42 "Ober Nation
 und Rasse hinaus muss es Bedingungen allgemeingiiltigerer
 Natur fur die Rechtserzeugung geben. Die Grundformen des
 geistigen Soziallebens, dem alles Recht entspringt, sind von
 Rasse und Nation unabhangiger, als die historische Rechts-
 schule annimmt. Die Gleichartigkeit des Rechts bei der schroffen
 Ungleichheit der Rasse kann nur aus einem gemeinsamen
 menschlichen Untergrunde erklart werden." The history of law
 is, accordingly, always a resultant of two components: on one
 side those "non-national elements" (Fehr), universal human
 nature, "cultural conditions" (Koschaker), and on the other the
 individual stamp-growing stronger with progressing civiliza-
 tion-of the "spirit of the people" (,,Volksgeist").43

 Gesellschaft, XXVI, 3, Leipzig 1921, with many references to biblical and
 talmudic law. Comp. Martin David, Zur Forschungsmethode auf dem Gebiet
 des biblischen Rechts, Korr. Bl. VI, 1925, pp. 26-42, especially pp. 41-42; G.
 Bergstrasser, Zur Methode der Fiqh-Forschung, in Islamica, IV, 1930, pp.
 286-287, 292, with correct observations on the meaning and purpose of modern
 comparative jurisprudence; Julius G. Lautner, Die Methoden einer antik-
 rechtsgeschichtlichen Forschung, ZVRW. XLVII, 1933, pp. 27-76.

 42 Hans Fehr, Hammurapi und das salische Recht, eine Rechtsvergleichung,
 Bonn 1910, p. 136. This work has "decided methodological value" ("ein
 bedeutender methologischer Wert") from the point of view of legal history;
 so Weismann (above, note 29), p. 9 [7], note 3.

 43 Jakob Neubauer, Beitrdge zur Geschichte des biblisch-talmudischen Ehe-
 schliessungsrechts, eine rechtsvergleichend-historische Studie, in Mitteilungen
 der vorderasiatischen Gesellschaft, vols. 24. und 25. Leipzig 1920, Foreword.-
 Comp. also Erwin R. Goodenough, The Jurisprudence of the Jewish Courts in
 Egypt, Legal Administration by the Jews under the Early Roman Empire as
 Described by Philo Judaeus, New Haven 1929; as a motto at the beginning of
 his work, he quotes the words of Leopold Wenger: "An additional chapter
 by itself, and one that has scarcely been investigated, is Jewish talmudic
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 Very recently scientific interest in Jewish law has been sub-
 stantially strengthened by the fact that it has come into actual
 use in Palestine, chiefly, to be sure, in the divisions of the law
 relating to family, inheritance, guardianship and foundations.44
 In Palestine also the most comprehensive bibliography of Jewish
 law was compiled by Samuel Eisenstadt, in which about 4500
 titles are listed.45

 This impressive number of contributions as well as the develop-
 ment of the scientific treatment of biblical-talmudic law already
 mentioned, for which modern methods of investigation promise
 still unknown results, show clearly what a favorite position this
 field occupies in the legal history of the Jews. This may be
 explained easily by the fact that Jewish religion and literature
 in their essential parts constitute a common object of investiga-
 tion of contemporary theology of all creeds. The investigation
 extends beyond the period of the Old Testament into the age of

 law and its possible relations to Hellenistic and Roman law"; Isaak Heine-
 mann, Jiidisch-hellenistische Gerichtshofe in Alexandrien? MGWJ. LXXIV,
 1930, pp. 363-369; Heinemann, Philons griechische und jiidische Bildung,
 kulturvergleichende Untersuchungen zu Philons Darstellung der jiidischen
 Gesetze, Breslau 1932.

 44 Suggestions on the subject are found in the periodical ' vny;, iu,n Ha-
 Mishpat ha-Ibri, edited by Paltiel Dickstein, Tel Aviv, from 1926 on; comp.
 Publications of the Society for Jewish Jurisprudence (English Branch),
 [edited by Herbert Bentwich], Nos. 1-12, [London 1926-1929]; also M. Cohn,
 Jiid. Lex. IV, p. 1271.-Israel H. Levinthal, Development of Jewish Law in
 Palestine, Proceedings of the Twenty-Seventh Annual Conference of the Rabbinical
 Assembly of the Jewish Theological Seminary of America, I, New Jersey 1927,
 pp. 66-69; Norman Bentwich, The Application of Jewish Law in Palestine,
 ibid., pp. 70-73 (and a complete explanation in Ha-Mishpat ha-Ibri I, 1926,
 pp. 129-136 and in Publications of the Society for Jewish Jurisprudence No. 2,
 1927); Paltiel Dickstein, To What Extent is Jewish Civil Law Adapted to Modern
 Life in Palestine, ibid., pp. 74-76; Richard Otto Hoffmann, Beitrdge zum
 ehelichen Giiterrecht Paldstinas, Tiibingen University juridical doctoral disserta-
 tion, Tiibingen 1933.

 4 Samuel Eisenstadt, uson 1'Y, Ejn Mishpat, Repertorium bibliographicum
 litteraturae totius juris prudentiae hebraicae, Hierosolymae 1931. Although
 Eisenstadt declares on p. 14 that he intends to exclude Jewry law from his
 bibliography, because it is not Jewish in origin, he does not follow his principle
 and includes a great number of works on the history of Jewry law therein.
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 the New Testament, hence into the era of the Talmud.46 The
 history of biblical-talmudic law is regarded as a necessary
 complement to religious history and as an indispensable part of
 the general history of civilization.

 Unfortunately, scientific interest has not, up to the present,
 been directed to the other divisions and sources of the legal
 history of the Jews with an intensity even approximating that
 given to biblical and talmudic law.

 Here, above all, we must mention the medieval Hebrew
 sources.47 Among these are the extremely important and, from
 a scientific point of view, hardly yet explored, rabbinical responsa47
 of the authorities in the field of the interpretation of Jewish
 law. These decisions found wide recognition because of the
 great influence of their authors and because of their legal content
 which was logically deduced from the provisions of the law.
 Most of the responsa are concerned with actual cases, as can be
 seen from the details given therein. And even where we have
 perhaps merely imaginary academic examples, the conditions of
 the times were no doubt recorded in them. The significance of
 these responsa in this respect has not unjustly, if not quite
 satisfactorily, been compared with the formularies of the Middle
 Ages.48 They contain so much valuable informations about the
 legal as well as the social and economic condition of the Jews,
 their relation to the state authorities and their non-Jewish

 46 On the history of the introduction and cultivation of these studies in the
 universities of the modern period, comp. Guido Kisch, Die Prager Universitdt
 und die Juden 1348-1848, Mahrisch-Ostrau 1935, pp. 61-67.-And yet there
 is still very much to be done in the investigation of biblical-talmudic law.
 G. Bergstrasser, a non-Jew, was quite right when he said in his Zur Methode
 der Fiqh-Forschung, Islamica IV, 1930, p. 292: "Historical investigation of
 Jewish law suffers from special extra-scientific difficulties."

 47 Comp. Zacharias Frankel, Entwurf einer Geschichte der Literatur der nach-
 talmudischen Responsen, Breslau 1865; Moses Hoffmann, Der Geldhandel der
 deutschen Juden wdhrend des Mittelalters bis zum Jahre 1350, Leipzig 1910,
 pp. 124-125; Abraham A. Neuman, Some Phases of the Condition of the Jews
 in Spain in the Thirteenth and Fourteenth Centuries, AJHS. XXII, 1914,
 pp. 61-70; I. Elbogen, Hebrdische Quellen zur Friihgeschichte der Juden in
 Deutschland, ZGJD. I, 1929, pp. 34-43.

 48 Hoffmann, Der Geldhandel der deutschen Juden, p. 125.
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 neighbors, that they may be considered important sources of
 knowledge for legal and social history. Since in these decisions
 and opinions the daily life of the Jews is touched on and particular
 incidents are mentioned casually rather than deliberately, these
 reports appear especially trustworthy. A collection of Registers
 from the Hebrew responsa literature was planned in the eighties
 of the last century by the Historical Commission for the History
 of the Jews in Germany, which has earned lasting credit for its
 publication of other Jewish-historical source material. This
 project has unfortunately not been carried out.

 These rabbinical responsa, however, do not, by far, exhaust
 the Hebrew sources of the Middle Ages. The whole of the rab-
 binical writings contain historical information and, in particular,
 information about legal conditions and cases whose significance
 for historical investigation has been repeatedly pointed out in
 modern times. In the future much light will be thrown by them
 on the legal, social and economic relations of the Jews to the
 surrounding Christian world. We have already noted the similar
 importance of the rabbinical Takkanot and of community regu-
 lations for a knowledge of the legal history.49

 What has been done thus far in the way of a scientific treatment
 and utilization of this abundant material can only be called a
 first beginning, whose importance and value, however, are not
 to be underestimated. The difficulties of mastering this literature
 theoretically are due precisely to the great mass of material,
 which is scattered in many places. These remain even for those
 whose linguistic knowledge considerably eases their task.

 49 A bibliographical survey of Jewish communal regulations, mostly, to be
 sure, from the 17th to the 19th centuries, alphabetically arranged according
 to places, can be found in Bernhard Wachstein, Das Statut der jiidischen Bevol-
 kerung der Grafschaft Wied-Runkel (Pinkas Runkel) ZGJD. IV, 1932, pp.
 140-141; for Italy: Alexander Marx, Italienische Statuten, ZHB. XI, 1907,
 pp. 112-121; XV, 1911, pp. 139-145; comp. Max Freudenthal, Die Verfassungs-
 urkunde einer reichsritterlichen Judenschaft, ZGJD. I, 1929, pp. 44-68; also
 below in note 58; Wachstein, ZGJD. IV, 1932, p. 131; Selig Auerbach, Die
 rheinischen Rabbinerversammlungen im 13. Jahrhundert, Wiirzburg University
 doctoral dissertation [1931], Wiirzburg 1933, with additional references on
 pp. 106-110.
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 The utilization of the responsa literature, which is now almost
 completely indexed,50 was undertaken from two different points
 of view, both of which are legitimate for historical method.
 Moses Hoffmann in his valuable doctor's dissertation, "Der
 Geldhandel der deutschen Juden bis zum Jahre 1350,"s5 inves-
 tigated the history of medieval Jewish banking. He selected a
 single problem, important for economic history. He did not
 restrict himself in his work to the Christian sources and the

 non-Jewish literature, but by the extensive use of the responsa
 material he took a scientific course hardly ever entered upon
 before. This is the great merit of Hoffmann's work. The value
 of the contribution is further increased by the fact that the
 passages in the responsa relating to banking are not only accu-
 rately quoted but are also given in German translation.52 This
 enables the student who does not know Hebrew to follow the

 discussion critically. However, Hoffmann viewed the problem
 from the aspect of economic history exclusively; his purpose
 was, on the basis of the sources, to estimate and throw light on
 the economic significance of the Jews in the Middle Ages, espe-
 cially their role in satisfying the financial needs of public and
 private persons. But from the point of view of the legal his-
 torian, it is to be regretted that the extraordinarily interesting
 legal-historical aspect of the problem could find no solution in
 this method of treatment, although the economic, historical and
 cultural background sketched there offered a rare and favorable
 basis for legal history.53

 so Boaz Cohen, nlmnwnr Dionlp, Budapest 1930, reprinted from Hazofe XIV,
 1930, pp. 115-194, 211-356.

 51 Staats- und sozialwissenschaftliche Forschungen, edited by Gustav Schmoller
 and Max Sering, Heft 152, Leipzig 1910; comment by Georg Caro, Deutsche
 Literaturzeitung XXXII, 1911, pp. 753-755; Ludwig Feuchtwanger, Schmollers
 Jahrbuch fur Gesetzgebung, Verwaltung und Volkswirtschaft XXXV, 1911, pp.
 2070-2072.

 52 Pp. 125-236. 246 rabbinical responses, or legal opinions, of the 11th to
 14th centuries are cited.

 53 A single example will illustrate this. On pp. 98-99, the author mentions
 in passing the medieval legal custom according to which the creditor in a
 loan contract was empowered, in case of the debtor's delay in payment, to
 take the amount of his claim from a Jew to cover his loss ("auf Schaden zu
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 David Menahem Shohet was guided by methodical considera-
 tions similar to those of Hoffmann in his book, "The Jewish Court
 in the Middle Ages,"54 a doctoral dissertation of Columbia
 University in the faculty of philosophy. The subject of the
 study was the jurisdiction of the Jewish courts and their relation
 to the powers of the state tribunals. The author also gathered
 his materials from the various collections of responsa. The legal
 historical nature of the question and the method of treatment
 were given here, from the start, by the problem itself. But the
 writer, unlike Hoffmann, made no use of primary sources. In
 particular, he did not avail himself of documents of non-Jewish
 origin, although these are plentiful and could have given him
 many valuable hints for the special formulation of his theme.
 His discussion of the nature of the non-Jewish courts in Ger-
 many, which occupies the center of the work, is derived from
 secondary sources. Consequently, his picture of the relationship
 of Jewish and non-Jewish jurisdiction in medieval law will need
 correction and supplementation in many respects.

 Whereas Hoffmann and Shohet gathered the materials for
 their work from a great number of collections of responsa of
 various rabbinical authorities,55 a different plan lay at the basis
 of the book of Hirsch Jacob Zimmels, "Beitrdge zur Geschichte
 der Juden in Deutschland im 13. Jahrhundert, insbesondere auf
 Grund der Gutachten des Rabbi Meir von Rothenburg."56 Those

 nehmen": "gelt nemen in den juden uff wucher und uff schaden," "super
 dampna debitoris recipere inter judeos vel christianos") ("Schadennehmen").
 This much used clause, which strengthened loan contracts and gave security
 of execution, was of the greatest economic and legal importance. But the
 legal-historical side is not at all touched on by Hoffmann; cf. in relation
 thereto the detailed discussion in Guido Kisch, Das Schadennehmen, Rhei-
 nische Zeitschrift fur Zivil-und Prozessrecht, V, 1913, pp. 477-506.

 54 Studies in Jewish Jurisprudence According to the Talmud, Geonic and
 Medieval German Responsa, New York 1931; comp. N. Bentwich in Kirjath
 Sepher X, 1933/34, p. 83.

 55 The same point of view appears in the work of Esriel Erich Hildesheimer,
 Das jiidische Gesellschaftsrecht, Leipzig 1930, which, however, is devoted
 primarily to talmudic law.

 56 Veriffentlichungen der Oberrabbiner Dr. H. P. Chajes-Preisstiftung an der
 Israelitisch-Theologischen Lehranstalt in Wien I, Vienna 1926.
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 who set the problem for the prize essay, successfully treated by
 Zimmels in the book just mentioned, requested "A Collection
 and Investigation of Historical and Cultural Data found in the
 Legal Opinions of Rabbi Meir Rothenburg."s7 No doubt the
 idea behind the plan was to select from the responsa of one of
 the great Jewish teachers all the material that is of value for
 Jewish and general historical investigation, and bring it to the
 light of day. This method promises greater results for the
 various divisions of cultural history, as is clear from Zimmels's
 work. In comparison with the monographic treatment of special
 problems of the sort mentioned before, it shows all the disad-
 vantages of taking too broad a field for investigation. This
 procedure is of necessity more concerned to master and exhaust
 the wide range of material; it cannot afford to pursue historical
 details and special developments with the same thoroughness
 and enthusiasm. To be sure, one may discover many things of
 value for legal history by this method also, though a considerable
 amount of material may escape, unless the investigator has
 given special attention to the point of view of legal history.

 For this reason it may be well worth serious consideration
 whether the greatest gain for the investigation of the legal
 history of the Jews and other divisions of Jewish history might
 not be expected from the method which Louis Finkelstein
 employed in his work, "Jewish Self-Government in the Middle
 Ages."58 In this he edited the Takkanot, translated them, and
 provided them with notes. Naturally this method can, mutatis
 mutandis, also be applied to the responsa material of the Rabbis.
 The danger that lies in the subjective selection of the portions
 of this material to be translated and annotated can not be

 57 Preface, p. VII.
 58 New York 1924. Comp. Fritz Baer, MGWJ. LXXI, 1927, pp. 392-397;

 in agreement with the text, Wachstein, ZGJD. IV, p. 131: "The method used
 by Finkelstein to establish the original texts, the conscientious examination
 of the sources and particularly the references to the older literature deserve
 especial appreciation. To be sure, here too, especially on the historical side,
 the subject is not yet exhausted." Also Finkelstein, Zu den Takkanot des
 Rabbenu Gerschom, MGWJ. LXXIV, 1930, pp. 23-31; Baer, Nachwort zu
 diesem Aufsatz, MGWJ. LXXIV, 1930, pp. 31-34.
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 wholly avoided. But in this way the source-materials will
 become available to wider circles of scholars and it will be

 possible to use this method no less fruitfully in the monographic
 treatment of particular problems, as Hoffman has already done.

 Furthermore, by this procedure alone we shall be in a position
 to master the difficulties that arise from the nature of the scien-

 tific training of workers in the field, on which the personal quali-
 fication for such investigation depends. A single person only
 in the rarest cases commands a perfectly balanced knowledge
 of the various sciences that are to be cultivated here. He must

 combine a solid Jewish-Talmudic education, training in the
 history of law, and a comprehensive knowledge of general,
 medieval legal history and medieval culture. Because of their
 almost infinite scope and their subdivision into special subjects,
 the methods and materials of all the relevant sciences are actually
 beyond the mental and physical powers of anyone man. And
 it is indubitably true that without the combination of those
 two requisites, any work in the field of the legal history of the
 Jews must be that of a dilettante. For the internal history of
 the Jewish communities in the Middle Ages is very closely
 connected with that of the surrounding, medieval world.s9 Only
 the close collaboration of Jewish-theological and legal-historical
 specialists will be able to bring the problems here in question
 nearer to a satisfactory solution.6? And if the former group is

 59 Comp. Baer, MGWJ. LXXI, 1927, p. 397; Baer, Gemeinde und Land-
 judenschaft, ein Beitrag zur Geschichte des jiidischen Organisationswesens, Korr.
 Bl. II, 1921, p. 26; Baer, Das Protokollbuch der Landjudenschaft des Herzogtums
 Kleve, I. Die Geschichte der Landjudenschaft des Herzogtums Kleve, Berlin
 1922. It is surprising, however, to read in this connection, in Baer, MGWJ.
 LXXI, 1927, p. 397: "Therefore we must welcome the fact, that Finkelstein
 translated the Takkanot and provided very detailed notes. It is to be hoped
 that they will at last arouse the interest of non-Jewish historians or legal
 historians also."

 60 This is the way, I think, which scientific investigation in this field must
 take. Theologians, Semitists and legal historians must work together, just
 as the legal historian in general must have the support of the general historian
 and the philologist. Thus I differ from the view of my departed friend, Gotthelf
 Bergstrdsser, who thinks that the investigation of Islamic law in its historical
 development belongs exclusively to the Islam specialist; comp. Bergstrasser,
 Zur Methode der Fiqh-Forschung, Islamica IV, 1930, pp.2 83-294. On the

 257 [29]
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 charged, not unjustly, with having neglected non-Jewish sources
 and literature, the latter are equally guilty in respect to the
 Hebrew sources and must bear the additional charge of having
 almost completely neglected, in modern times, the investigation
 of the medieval sources of Jewry-law.

 IV

 THE INVESTIGATION OF MEDIEVAL JEWRY-LAW

 "While more fortunate nations of the world have been able

 to create political structures according to their own individual
 character, the special energies of the Jewish people were early
 diverted from political interests. Freedom and power, the
 mainsprings of political life, are notions foreign to the history
 of the Jews in exile."6' The organizing forces of the Jews during
 the whole of the Middle Ages, which, as is well known, lasted up
 to the threshold of the period of emancipation, could only operate
 within the narrow confines of their own community life. Their
 place of residence and sphere of activity were designated and
 assigned to them from without.

 other hand, I fully agree with Bergstrasser that in order to assist in the solu-
 tion of problems of legal history one must have a positive training in legal
 history, which alone can give the knowledge of those juristic expressions and
 manner of thought, which are essential for an understanding and an exact
 description of legal historical institutions. One who has been trained in
 modern law only does not, as a rule, possess this knowledge. Bergstrasser,
 i. cit., p. 284, gives a clear and apt description of the tendency of the usual
 legal study at the present day, which departs further and further from science
 and the scientific spirit: "The jurist who has taken a regular course in law
 is prepared for practical activity on the basis of a minimum of pure science.
 The enormous increase in legislation has brought it about that the study of
 law is getting away more and more from science and devoting itself to an
 acquisition of the knowledge of the statute law so necessary at the present
 day; the historical disciplines have suffered most in this way. The result is
 that one gets into a rut and is inclined to regard our modern juristic thought
 as something absolute, which makes the understanding of different forms of
 law extremely difficult." Practical lawyers who have been trained in this
 way are as a rule incompetent to treat problems of legal history scientifically.
 And they should not undertake to investigate the history of Jewish law either.

 6I Comp. Baer, Gemeinde und Landjudenschaft, Korr. Bl. II, 1921, p. 16.
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 Not incorrectly has the policy of the Medieval state toward
 the Jews been characterized as containing a contradiction.62
 This had its origin in the discord which subsisted between medi-
 eval theory and reality. According to the conception current
 from the time of the Franks till the close of the Middle Ages,
 the state was conceived as a single great universal empire encom-
 passing all of Christendom, in which the spiritual and the
 secular aspects were united in the same way as the soul is united
 with the body in the individual man. Christendom constituted
 one flock, one body, whose mystic head, King and shepherd,
 was Christ.63 The Jews, as unbelievers, were foreign to this
 nation and had no share in the people or in their law. On the
 one hand, therefore, the medieval state, subordinate to the
 omnipotence of the church and subject to its laws, excluded a
 group of people which, according to its way of thinking, belonged
 to another nationality, since they were unbelievers or foreign
 to the faith. "Where ecclesiastical and political ends were
 united; where the King promised "to protect and promote the
 true faith"; where the "realization of the ethical demands of
 Christianity" appeared "as the highest goal of earthly rule," the
 state could not protect a religious conviction different from its
 own." According to the general conception, which is expressed
 everywhere in rules of law and legal doctrine, the Jews, by reason
 of their guilt in denying Christ, are justly condemned to misery
 and eternal servitude. But theology and philosophy, legislation
 and legal theory taught just as clearly the other view, that
 Christian charity commands respect for the humanity of the
 Jew also, and forbids to carry the major premise mentioned
 above to its strict logical conclusion. We may perhaps, to cite a

 62 Comp., for the sequel also, the brief outlines in Selma Stern, Das
 Judenproblem im Wandel der Staatsformen, ZGJD. II, 1930, pp. 1-13; also
 Willy Andreas, Deutschland vor der Reformation, 2nd edition, Stuttgart 1934,
 pp. 375-379; Fritz Baer, D'r,mn tv i -it nnt 3yn ni,l m n ' y1'n [Palestine
 and Galut in the Medieval Conception,] li'x. VI, 1934, pp. 153-155; besides
 Cecil Roth, The Jews in the Middle Ages, in Cambridge Medieval History
 VII, Cambridge 1932, pp. 632-663. A comprehensive study is still missing.

 63 Comp. Eduard Eichmann, Acht und Bann im Reichsrecht des Mittelalters,
 Paderborn 1909, p. 5.
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 single example, refer to a little known legal document in which
 the contradictory character of this conception is plainly apparent.
 The Jewry-law of King Venceslas II for Brtinn, in the year 1268,
 is prefaced by the following words:64 "Because of the crime
 which once their fathers committed against our Lord Jesus
 Christ, the Jews are deprived of the protection of their natural
 rights and condemned to eternal misery for their sins. Although
 they resemble us in human form, we differ from them by our
 holy Christian faith. Therefore Christian goodness teaches us
 to cast off our harshness, and protect our faith from them; but
 we must respect their humanity and not their unbelief."

 Thus, while Mledieval society, held together by the Church
 and highly organized in corporations and guilds, refused admis-
 sion to the Jews and excluded them from all legitimate occupa-
 tions; and while the law of the Middle Ages regarded the Jews
 as foreigners and denied them any share in the national law of
 the people, yet a way was found to accord them legal protection,
 though it was only "Judenschutz" (Jew-protection), and thus to
 give them a legitimate place in the state as a whole. In accord-
 ance with this peculiar inconsistency of Medieval thought, they
 compromised on a formula, which enabled them, within certain
 limits, to admit the Jews as a constituent part of the Medieval
 state and to incorporate them as active participants in the
 economic life, while at the same time they were on sufferance,
 being tolerated for the advantages they brought, particularly
 in supplying the finances of the State.

 The student of medieval Jewry-law must therefore set himself
 the following tasks: He must investigate the various legal forms

 64 Emil Franz R6ssler, Die Stadtrechte von Briinn aus dem XIII. und XIV.
 Jahrhundert, Prague 1852, p. 367: "Merchent und vornement alle di nu in
 disem alter lebent, di leut, und di hernach chunftig werdent, di rede diser
 hantveste, daz etwen der juden vater ier poshait wegangen und erczaiget
 habent an unserem herren Jesu Christo gotes sun, dez lemtigen, der hantvest
 dez angeporn rechtes weraubet sint und in di sunde der vordampnusse iemer-
 leich vurvuert sint und wie si uns doch gleich sein an der gestalt der mensch-
 lichen natur und wier mit unserm heilichen christenleichen gelauben von ni
 gesundert sein, so lert uns christenleich guet daz, daz wier ab schullen werfen
 unsir hertichait und schullen unser guet warten czu in und schullen die men-
 shait an in lieb haben und nicht irn unglauben."
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 in which the anomalous position of the Jews is manifested in
 their manifold activities; the rights and duties of the individual
 and the communities in relation to the State, and the changes
 in the attitude of the latter to the Jews. He must explain how
 these legal forms developed in each place and he must treat
 them comparatively. Having carefully brought together and
 arranged these mosaics, so to speak, he must then utilize them
 to construct a firm edifice, or to change the figure, he must
 present a reliable picture of the whole. He must not, however,
 omit to test and supplement this result by reference to the
 Jewish sources. The problem suggests a variety of questions for
 investigation, which assumes a special interest by reason of its
 twofold character, directed as it is on the one hand to the struc-
 ture of the non-Jewish State, great or small, and on the other
 to the Jewish communities or groups. The study has to be a
 twofold one, and yet at the same time the two aspects must in
 each case be consciously kept separate. It must concern itself,
 on the one hand, with the internal legal situation of the Jewish
 community, but at the same time, and just as thoroughly, it
 must consider the standpoint of the non-Jewish environment.
 The legal and political problem of the Jews must be freed from
 its isolation and connected with the great political events of
 history. And at the same time one must be careful to under-
 stand adequately the attitude of the State toward the Jews. A
 picture so drawn will alone be able to lay claim to being strictly
 scientific.

 In modern times, the only subject that has been successfully
 investigated from the point of view mentioned above, is the
 political history of the Jews in Prussia from the second half of
 the 17th century, with special attention to economic and social
 conditions.65 So far the historians have shown interest only in

 65 Selma Stern, Der Staat des Grossen Kurfiirsten und die Juden, Korr. Bl.
 III, 1922, pp. 4-20; Stern, Der preussische Staat und die Juden I, Berlin 1925
 (comment by Otto Krauske, MGWJ. LXX, 1926, pp. 295-297; M. Wischnitzer,
 JQR. XVII, 1926/27, pp. 471-476; G. Kisch, Wissenschaftliche Vierteljahrs-
 schrift zur Prager Juristischen Zeitschrift VIII, 1928, pp. 80-81); Stern, Die
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 the political history, the emancipation and the events leading
 to it.66

 On the other hand, since the appearance of Otto Stobbe's
 classical work: "Die Juden in Deutschland wdhrend des Mitteialters

 in politischer, soziaier und rechtlicher Beziehung,"67 almost seventy
 years ago, no legal historian, Jewish or non-Jewish, has paid
 any attention to the legal and constitutional history of the Jews

 Judenpolitik Friedrich Wilhelms I. von Preussen, Korr. Bl. XI, 1930, pp. 14-29;
 Reinhold Lewin, Die Judengesetzgebung Friedrich Wilhelms II., MGWJ.
 LVII, 1913, pp. 74-98, 211-234, 363-372, 461-481, 567-590; Stern, Das
 Judenproblem im Wandel der Staatsformen, ZGJD. II, 1930, pp. 1-13; Guido
 Kisch, Die Anfdnge der jiidischen Gemeinde zu Halle, Jahrbuch Sachsen und
 Anhalt IV, Magdeburg 1928, pp. 132-166; G. Kisch, Entwicklung und Ver-
 fassung der jiidischen Gemeinde zu Halle, Jahrbuch Sachsen und Anhalt VI,
 1930, pp. 306-336; comp. also Felix Priebatsch, Die Judenpolitik des fiirstlichen
 Absolutismus im siebzehnten und achtzehnten Jahrhundert, in: Forschungen und
 Versuche zur Geschichte des Mittelalters und der Neuzeit, Festschrift fur Dietrich
 Schdfer zum 70. Geburtstage, Jena 1915; Hans von Frisch, Das Fremdenrecht,
 Berlin 1910, pp. 68-90; Max J. Kohler, Jewish Rights at the Congresses of
 Vienna (1814-1815) and Aix-La Chapelle (1818), AJHS. XXVI, 1918, pp.
 33-125; Max J. Kohler, Jewish Rights at International Congresses, The American
 Jewish Year Book, 5678, 1917/18, pp. 106-160; Salo W. Baron, Die Judenfrage
 auf dem Wiener Kongress, Vienna and Berlin 1920; additional references in
 Baron, article "Jewish Emancipation" in Encyclopaedia of the Social Sciences
 VIII, New York, 1932, p. 399.

 66 The hundredth anniversary of the Prussian edict on the Jews has led to
 the publication of a comprehensive legal-historical monograph, probably the
 only work of this kind from the pen of a Jewish legal historian: Ismar Freund,
 Die Emanzipation der Juden in Preussen unter besonderer Beriicksichtigung des
 Gesetzes vom 11. Marz 1812, ein Beitrag zur Rechtsgeschichte der Juden in
 Preussen, Berlin 1912; comment by Gerhard Anschiitz, ZRG. XXXV, 1914,
 pp. 611-615. Comp. also Adolf Lewin, Geschichte der badischen Juden seit der
 Regierung Karl Friedrichs (1738-1909), Karlsruhe 1909; Ludwig Singer, Zur
 Geschichte der Toleranzpatente in den Sudetenlandern, in Jahrbuch der Gesell-
 schaft fir Geschichte der Juden in der Czechoslowakischen Republik V, 1933,
 pp. 231-312.

 67 Braunschweig 1866. This famous work was later reproduced several times
 photostatically, and finally as the "3rd edition," Berlin 1923. Of critical
 comments, the only one of value is the review of Konrad Maurer in the
 Kritische Vierteljahrsschrift fur Gesetzgebung und Rechtswissenschaft IX, 1867,
 pp. 564-581; the anonymous review in Abraham Geiger's Jiidische Zeitschrift
 fur Wissenschaft und Leben, IV, 1866, pp. 301-308, has no scientific value.
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 in the Middle Ages and especially Jewry-law.67a And that too,
 although the material has grown since then, and, in the second
 half of the 19th century, the science of legal history has expanded
 into full bloom. And in those instances where scholars have

 concerned themselves with this field, they have treated, for the
 most part, of problems restricted in geographical area or scientific
 scope. Johannes E. Scherer is an isolated exception. His book,
 "Die Rechtsverhdltnisse der Juden in den deutsch-osterreichischen

 Liindern,"68 has a wide scope like that of Stobbe. Nay, he goes
 even further, in his introductory section "On the principles of
 Jewry legislation in Europe during the Middle Ages." On the
 other hand, he pays less attention than Stobbe to the investiga-
 tion of the social and economic conditions of the Jews. Ten years
 after the appearance of this work, Werner Sombart published his
 well-known book, "Die Juden und das Wirtschaftsleben,"69 of
 which many thousands of copies were circulated and which was
 reprinted a few years ago. It attracted the attention of wide
 circles of specialists and laymen; and while it received much
 justified criticism, on the whole it produced a stimulating effect
 on scientific historical research.70 Unfortunately, legal and

 67a Georg Landauer, Zur Geschichte der Judenrechtswissenschaft, ZGJD. II,
 1930, p. 255, is quite right in deploring the fact that "the expert in legal
 history has not taken any part in modern Jewish historiography, which has
 suffered a great deal thereby," and on p. 260, he says: "It is an interesting
 observation that up to the present day there is no legal-historical study from
 the pen of a Jewish writer."

 68 J. E. Scherer, Beitrdge zur Geschichte des Judenrechtes im Mittelalter mit
 besonderer Bedachtnahme auf die Ldnder der isterreichisch-ungarischen Mo-
 narchie I volume (the only one published), Leipzig 1901; comment by Max
 Eschelbacher, MGWJ. XLVI, 1902, pp. 388-394; Ernst Bruck, ZRG. XXIII,
 1902, p. 320; Arnold Luschin von Ebengreuth, Historische Zeitschrift, XCII,
 1904, pp. 132-135.

 69Leipzig 1911; 14th and 15th thousand (reprinted without change),
 Munich and Leipzig, 1927. Translations: The Jews and Modern Capitalism,
 translated by M. Epstein, London and New York 1913; Zydzi i iycie gospo-
 darcze, tlomaczyla Melania Brokmanowa, Warsaw 1913; Les Juifs et la vie
 economique, traduit par S. Jankelevitch, Paris 1923.

 70 A bibliography of the scientific works and criticisms called forth by
 Sombart's book is given by Alfred Philipp, Die Juden und das Wirtschaftsleben,
 eine antikritisch-bibliographische Studie, a Berlin University philosophical
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 constitutional history of the Jews in the Middle Ages has been
 virtually unaffected by the stimulus of this and other books, as
 for example that of Georg Caro, "Sozial-und Wirtschaftsgeschichte
 der Juden im Mittelalter und der Neuzeit."7' 72 The only work
 which treats in an interesting manner of the nature and history
 of the protection extended to the Jews by the law of the German
 Empire, and the political status of the Jews in the German cities
 during the 13th century, is the meritorious work of Herbert
 Fischer: "Die verfassungsrechtliche Stellung der Juden in den
 deutschen Stddten wdhrend des dreizehnten Jahrhunderts."73 How-

 Dissertation, Strasbourg 1929. The "anticritical" appreciation, however, of
 the literature treated therein is not always adequate from the scientific or
 objective point of view, which may be explained, perhaps by the circumstance
 that Sombart himself suggested the work and encouraged it.-Cf. further Max
 Freudenthal, Leipziger Messgaste, die judischen Besucher der Leipziger Messen,
 1675-1764, Frankfort on the Main 1928; Selma Stern, Jud Siiss, ein Beitrag
 zur deutschen und zur judischen Geschichte, Berlin 1929.-Several studies of the
 economic history of the Jews owe their existence to the stimulus of the eco-
 nomic historian of Munich, Jacob Strieder; comp. G. Kisch, ZGJD. III, 1931,
 pp. 121-122.

 7I I, Leipzig 1908, 2nd unchanged edition, Frankfort on the Main 1928;
 II, Leipzig 1920; comment by Leopold Lucas, MGWJ. LIII, pp. 108-113.
 Comp. Julius Guttmann, Die wirtschaftliche und soziale Bedeutung der Juden
 im Mittelalter, MGWJ. LI, 1907, pp. 257-290.

 72 Compare the references on the legal history of the Jews in Richard
 Schroder, Lehrbuch der deutschen Rechtsgeschichte, 6th edition by Eberhard Frh.
 von Kiinssberg, Berlin and Leipzig 1922, p. 505, note 167, 7th edition, Berlin
 1932, p. 505 note 167, p. 1046, and in Rudolf Hiibner, Grundziige des deutschen
 Privatrechts, 5th edition, Leipzig 1930, p. 94, note 1, p. 97, note 2; Guido Kisch,
 Dissertationenliteratur zur Geschichte der Juden aus den Jahren 1922-1928,
 ZGJD. III, 1931, pp. 117-123 (Continuation and conclusion will appear
 soon). Also Adolf Kober, Die Geschichte der deutschen Juden in der historischen
 Forschung der letzten 35 Jahre, ZGJD. I, 1929, pp. 13-32; Heinrich Loewe,
 Die Juden in Deutschland, bibliographische Notizen, ZGJD. I-IV; Kat. Jud.,
 pp. 259-295 for the history of the Jews in Germany, Austria-Hungary, Holland
 and Belgium; Elbogen, Festschrift fur Dubnow, pp. 9-12; Cecil Roth, The
 Jews in the Middle Ages, pp. 944-947.

 73 Gierke's Untersuchungen zur deutschen Staats- und Rechtsgeschichte, Heft
 140, Breslau 1931; comment by Guido Kisch, VSWG. XXIV, 1931, pp. 470-
 477; Karl Frolich, ZRG. LII, 1932, pp. 424-430; Wilhelm Weizsaicker, ZGJD.
 III, 1931, pp. 214-216; F. Baer, Kirjath Sepher, IX, 1932-33, pp. 64-65;
 G. Kisch, ZGJD. V, 1934, pp. 124 ff.; supplement in the works of Sarah
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 ever, viewed from the standpoint of legal history, it exhibits
 such serious defects that it cannot be regarded as a well rounded
 and balanced performance.

 So far no legal historian has undertaken to analyze the vast
 amount of source material, which is for the most part found in
 published documentary records. This material must be supple-
 mented by a historical study of the various localities. Scholars
 are scarcely aware as yet of the problems involved; or of the
 extraordinarily interesting questions in the legal and political
 history of the Jews in the Middle Ages which still remain to be
 solved. Fortunately the nature of the sources is such that they
 enable us to answer these questions, the importance of which
 for historical research extends far beyond the specific character
 of the individual problem. Even to this day, Jewish and non-
 Jewish historians draw upon the works of Stobbe and Scherer
 for their "material" on the legal history of the Jews in Germany
 and Central Europe in general. Neither the "Jiidisches Lexikon,"
 nor the "Encyclopaedia Judaica" contains a heading or special
 article on "Jewry-Law."74 Nor have the problems of legal

 Schiffmann quoted below in Note 88.-Special attention must be called to the
 valuable publication of Adolf Kober, Grundbuch des Kolner Judenviertels
 1135-1425, ein Beitrag zur mittelalterlichen Topographie, Rechtsgeschichte und
 Statistik der Stadt Koln, Bonn 1920; contains important documents on the
 history of the acquisition of and trade in real property by the Jews in the
 Middle Ages; on this subject see now Konrad Beyerle, Die Anfdnge des Kolner
 Schreinswesens, ZRG. LI, 1931, pp. 318-509, especially p. 423 note 4. Comp.
 also Kober, Das Salmannenrecht und die Juden, K. Beyerle's Deutschrechtliche
 Beitrage I, 3, Heidelberg 1907; Arthur Siissmann, Das Erfurter Judenbuch
 1357-1407, Leipzig 1915; Artur Goldmann, Das Judenbuch der Scheffstrasse
 zu Wien 1389-1420, Vienna 1908; Rudolf Geyer and Leopold Sailer, Urkunden
 aus Wiener Grundbiichern zur Geschichte der Wiener Juden im Mittelalter,
 Vienna 1931; comment by G. Kisch, ZGJD. IV, 1932, pp. 47-50.

 74 Naturally both of these encyclopedic works have articles dealing more or
 less thoroughly with particular problems in the legal history of the Jews;
 comp., for example, in Enc. Jud. the articles: Abgaben und Steuern, Anti-
 semitismus, Emanzipation, Gemeinde, Judeneid, Judenzeichen, Kammer-
 knechtschaft, and other more; in the Jud. Lex. for example: Gerichtsbarkeit
 iiber Juden, Judenbischof, Judenbuch, Judengeleit, Judengesetze, Judenmei-
 ster, Judenordnungen, Judenprivilegien, Judenschuldentilgung, Judenschutz,
 Judensteuern, Judenverfolgungen, and others more.
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 history received special treatment in the first volume of "Ger-
 mania Judaica"75 just completed.

 The investigation of the Medieval legal history of the
 Jews in Switzerland,75a Italy,76 France,77 Russia78 and

 75 After the death of M. Brann edited by I. Elbogen, A. Freimann and H.
 Tykocinski I, Breslau 1934. Nor is the legal history of the Jews specially
 treated in Cecil Roth's sketch The Jews in the Middle Ages, in Cambridge
 Medieval History VII, Cambridge 1932, pp. 632-663.-Jurists are the only
 ones who have been aware of the inadequate treatment of the legal history
 of the Jews, though they did nothing to improve the situation or to promote
 the scientific study of this great and important subject. Comp. Max I. Kohler,
 The Jew in his Relations to the Law of the Land, American Law Review XLVI,
 St. Louis 1912, p. 718 (reprinted in The Judaeans II, New York 1917, p. 95):
 "Unfortunately the history of Jewish Laws in European countries has thus
 far been studied only in the most fragmentary fashion, and we are unable to
 trace satisfactorily the influence of the Jewish law of the Middle Ages upon
 the development of the 'law of the land'."

 7sa Comp. Bibliographie der Schweizerischen Landeskunde: Jiidische Kon-
 fession und Judenfrage, edited by the Bureau der Zentralkommission fiir
 Schweizerische Landeskunde, Bern 1907; Augusta Steinberg, Studien zur
 Geschichte der Juden in der Schweiz wihrend des Mittelalters, Zurich 1902;
 Fritz Wyler, Die staatsrechtliche Stellung der israelitischen Religionsgenossen-
 schaften in der Schweiz, Glarner Beitrige zur Geschichte, Rechtswissenschaft und
 Wirtschaftskunde, Heft 10, Glarus 1929; contains a valuable sketch of the legal
 history of the Jews in Switzerland from the Middle Ages to 1874, and refer-
 ences; comp. Kat. Jud., p. 291. A posthumous work of Augusta Weldler-
 Steinberg, Geschichte der Juden in der Schweiz, is to appear soon; comp. G.
 Kisch, ZGJD. V, 1934, p. 77; M. Ginsburger, Zur Geschichte der Juden in
 der Schweiz unter Kaiser Sigismund (1411-1437), ZGJD. IV, 1932, pp. 47-82.

 76 Comp. Guiseppe Gabrieli, Italia Judaica, saggio d'una bibliografia storica
 e archeologica degli Ebrei d'Italia, Roma 1924; A. Marx, Aims and Tasks,
 AJHS. XXVI, 1918, p. 24; Kat. Jud., pp. 299-303; Elbogen, Festschrift fur
 Dubnow, pp. 12-13; Roth, The Jews in the Middle Ages, p. 944.-The compre-
 hensive work of Jean Juster, Les juifs dans l'empire Romain, leur condition
 juridique, economique et sociale, 2 vols., Paris 1914, naturally extends only to
 the threshold of the Middle Ages.

 77 There is no bibliography of the history of the Jews in France. There is
 something to be found in Robert Anchel, Napoleon et les juifs, Paris 1928,
 pp. XIX-XXX, but that deals mainly with the history of the French Jews
 in the 19th century. Some material is to be found in Revue des etudes juives,
 Paris from 1880 on; comp. also Kat. Jud., pp. 296-298; Elbogen, Festschrift,
 fur Dubnow, p. 12; especially Roth, The Jews in the Middle Ages, p. 941.

 78 [Anonymus], Sistematitcheski ukazatel literatury o ewrejach (1708-1889),
 St. Petersburg 1893; section II contains the literature on the civil and political
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 Poland79 is not in a very much better position. England and Spain
 alone are gratifying exceptions, not, however, in the sense that the
 legal conditions of the Jews in these important centers of the Jew-
 ish past have been treated in works dealing with the specific prob-
 lems of legal history. Works of this character are as much lacking
 here as in the other countries. For England, however, there is a
 wealth of documentary material in the publications of the Jewish
 Historical Society of England, which has been collected with
 systematic care for many years and is ready for scientific treat-
 ment.80 8I And in recent times, the sources of Jewish history in

 rights of the Jews in Russia; section XV gives the literature on the Mosaic-
 talmudic law; Kat. Jud., pp. 303-306; Elbogen, Festschrift fiir Dubnow, p.
 15; Abraham G. Duker, "Evreiskaia Starina," A Bibliography of the Russian-
 Jewish Historical Periodical, Hebrew Union College Annual VIII-IX, 1931-
 1932, p. 525-603.

 79 Mark Wischnitzer, Bibliografiya po istorii yevreev v Polscye i Litvye, in
 Istoriya yevreiskago naroda vol. XI, Moscow 1915: Istoriya yevreyev v Rossii
 vol. I, pp. 505-516; Kat. Jud., pp. 306-308; Elbogen, Festschriftfiir Dubnow,
 p. 16.

 80 Comp. above all J[ames] M[acmullen] Rigg, Select Pleas, Starrs and
 Other Records from the Rolls of the Exchequer of the Jews, 1220-1284, London
 1902; Calender of the Plea Rolls of the Exchequer of the Jews I. Henry III,
 1218-1272, ed. by I. M. Rigg, London 1905; II. Edward I, 1273-1275, ed. by
 J. M. Rigg, Edinburgh 1910; III. Edward I, 1275-1277, ed. by Hilary Jenkin-
 son, London 1929; Starrs and Jewish Charters preserved in the British Museum,
 I. ed. by Israel Abrahams and H. P. Stockes, Cambridge 1930; II. ed. by Herbert
 Loewe, with five excursuses, London 1932; a great deal of material is to be found
 in the Transactions of the Jewish Historical Society of England I-XII, London
 1893-1931. Comp. Joseph Jacobs, The Jews of Angevin England, London
 1893; Frank I. Schechter, The Rightlessness of Mediaeval English Jewry, JQR.
 IV, 1913-14, pp. 121-151; Cyril M. Picciotto, The Legal Position of the Jews
 in pre-expulsion England, as shown by the Plea Rolls of the Jewish Exchequer,
 Transactions of the Jewish Historical Society of England IX, 1922, pp. 67-84;
 H [enri] S[traus] Q. Henriques, The Jews and the English Law, Oxford 1908,
 treats only the 17th-19th centuries. Additional literature on the history of
 the Jews in England in Albert M. Hyamson, A History of the Jews in England,
 2nd edition, London 1928; A. Marx, Aims and Tasks of Jewish Historiography,
 AJHS. XXVI, 1918, p. 21 note 18; Kat. Jud., pp. 298-299; Roth, The Jews
 in the Middle Ages, pp. 940-941.

 81 In this connection we must call attention to the fact that a good deal of
 material on the history of the legal position of the Jews in America has been
 published and in part worked up in AJHS. I-XXXIII, 1893-1934.

This content downloaded from 128.97.244.151 on Fri, 26 Jul 2019 16:24:25 UTC
All use subject to https://about.jstor.org/terms



 Christian Spain have found treatment by Fritz Baer, a highly
 gifted and able historian. Commissioned by the Academy for
 the Science of Judaism in Berlin, he made repeated visits to
 Spain and systematically searched through the Spanish archives. 82
 His interest embraces the entire field of cultural history, but at
 the same time he had special regard for the legal and economic
 life of the Jews, and he drew exhaustively on the non-Jewish
 literature of Spain, for the first volume of his monumental work
 on the history of the Jews of that country.83 The index gives
 evidence of the author's insight and understanding of legal
 history.84 There is reason to believe that this farsighted scientific
 undertaking will soon be continued.

 From the nature of the source material and from the position
 of its scientific treatment which this brief survey attempts to
 characterize in broad outline, though naturally making no pre-
 tension to completeness, the reader can form an idea of the way
 which the investigation of the legal history of the Jews, and of
 Medieval Jewry-law in particular, must follow. This badly
 neglected department of Jewish history will now at last have to
 receive more attention; nay, it will have to occupy the foreground
 of historical interest. The problem in question can be satis-
 factorily solved only by a student trained in the history of law.85

 82 Fritz Baer, Probleme der jiidisch-spanischen Geschichte, Korr. Bl. VI,
 1925, pp. 5-25; comp. Baer, Studien zur Geschichte der Juden im Konigreich
 Aragonien wdhrend des 13. und 14. Jahrhunderts, Berlin 1913; Kat. Jud.,
 pp. 310-311.-Comp. also for the Visigothic period: Jean Juster, La condition
 legale des juifs sous les rois Visigoths, Paris 1912; Theophil Melicher, Der
 Kampf zwischen Gesetzes- und Gewohnheitsrecht im Westgotenreiche, Weimar
 1930.

 83 Fritz Baer, Die Juden im christlichen Spanien I. Urkunden und Regesten,
 1. Aragonien und Navarra, Berlin 1929, with many references on pp. I-XXVII
 and 1081-1091; comment by Max Grunwald, Aus Spanien und Portugal,
 MGWJ. LXXIII, 1929, pp. 366-376; Heinrich Finke, Deutsche Literatur-
 zeitung LI, 1930, pp. 406-411. Comp. Roth, The Jews in the Middle Ages,
 pp. 942-944.

 84 Pp. 1160-1169. It could have been treated, indeed, more fully and, from
 the point of view of legal history, much more thoroughly; see below, note 87.

 85 The result of undertaking to treat of problems in legal history without
 such preparation can be seen in the work of Herbert Fischer, Die verfassungs-
 rechtliche Stellung der Juden in den deutschen Stddten wdhrend des 13. Jahr-
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 More than hitherto, the investigation, selection and preparation
 of the Jewish and non-Jewish sources will have to be determined
 by the points of view of legal history. The necessary examination
 and cataloguing of state and private archives with an eye to
 public and private legal documents bearing on the history of
 Jewry-law, has scarcely begun.86 In the publication of such
 sources, particular attention will have to be given to the exposition

 hunderts. Nevertheless, by reason of his historical knowledge, the author was
 able to enrich the literature of the history of the Jews in Germany considerably;
 comp. above note 73. The case becomes much worse when an author of a
 historical work on the Jews exposes himself to legitimate criticism by reason
 of defective historical training. Such dilettantism should no longer be tolerated
 in legal history of the Jews any more than in general Jewish history; comp.
 Otto H. Stowasser, Zur Geschichte der Wiener Geserah, VSWG. XVI, 1922,
 pp. 104-118; G. Kisch, Ein neues Urkundenwerk zur Geschichte der Wiener
 Juden, ZGJD. IV, 1932, pp. 47-50; also above note 60.

 86 The valuable works in this field of the Gesamtarchiv der deutschen Juden

 in Berlin have unfortunately come to a premature end with the retirement of
 Eugen Tdubler; comp. Mitteilungen des Gesamtarchivs der deutschen Juden,
 herausgegeben von Eugen Tdubler I-V, Leipzig 1908-1914. For England, see
 above note 80; for Spain notes 82 and 83. For Austria, the model collection
 "Quellen und Forschungen zur Geschichte der Juden in Deutsch-Oesterreich,
 herausgegeben von der historischen Kommission der israelitischen Kultusgemeinde
 in Wien, so far 13 vols., Vienna 1908-1935; comp. G. Kisch, ZGJD. IV, 1932,
 p. 47; also more recently David Herzog, Das "Juden-Puech" des Stiftes Rein,
 Zeitschrift des Historischen Vereins fiir Steiermark XXVIII, 1934, pp. 79-146;
 D. Herzog, Urkunden und Regesten zur Geschichte der Juden in der Steiermark
 (1475-1585), Graz 1934. For Czechoslovakia: Josef Bergl, Judaica v archivu
 ministerstva vnitra v Praze [Judaica in the archives of the Ministry of the
 Interior in Prague], Sbornik archivu ministerstva vnitra Republiky Czeskoslovenske
 VI, 1933; Anton Blaschka, Die Judenschulden im Register des Prager Burg-
 grafenamtes 1497-1500, in Jahrbuch der Gesellschaft fur Geschichte der Juden
 in der Tschechoslovakischen Republik II, 1930, pp. 97-119. The Jahrbuch der
 Gesellschaft fur die Geschichte der Juden in der Tschechoslovakei, from 1929 on,
 contains so far little material on the legal conditions of the Jews in the Middle
 Ages. But this organization, under the leadership of Professor Samuel Stein-
 herz in Prague, is engaged in drawing up a very comprehensive program on
 the history of the Jews in Czechoslovakia. The documentary work of Gottlieb
 Bondy and Franz Dworsky, Zur Geschichte der Juden in Bihmen, Mdhren und
 Schlesien von 906 bis 1620, Prague 1906, is being continued and supplemented:
 Bertold Bretholz, Quellen zur Geschichte der Juden in Mdhren vom 11. bis zum
 15. Jahrhundert (1067-1411), Prague 1935; Bretholz, Geschichte der Juden in
 Mdhren im Mittelalter, I. Teil bis zum Jahre 1350, Briinn 1934.
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 of their legal-historical content. This will have to be done
 by means of carefully prepared indices arranged according to
 subject matter. These will not only have to list the legal terms
 occurring in the sources, but the entire material on legal history
 will have to be classified and grouped under appropriate head-
 ings.87 Only in this way can the published sources be made
 available for scientific use. Furthermore, the non-Jewish sources
 must be carefully examined for any material they may contain
 bearing on the legal history of the Jews, which must then be
 systematically treated according to the method of Julius Aro-
 nius's work, now out of date, though still indispensable, "Regesten
 zur Geschichte der Juden im frdnkischen und deutschen Reiche bis
 zum Jahre 1273."88 "Regesten," however, are not sufficient. If

 87 Elsewhere I have tried to explain the method to be used in finding material
 of legal-historical conteht in the sources, and illustrated its application in a
 comprehensive example; comp. Guido Kisch, Leipziger Schoffenspruchsamm-
 lung, Quellen zur Geschichte der Rezeption I. Leipzig 1919, Introduction, pp.
 122*-125*, Index of words and subjects, pp. 587-622. Legal as well as general
 historians and philologists have unanimously and almost without any reserva-
 tions approved my plans and their execution; comp. especially Paul Rehme,
 Schmollers Jahrbuch fur Gesetzgebung, Verwaltung und Volkswirtschaft XLV,
 1921, p. 296; Heinrich Mitteis, Kritische Vierteljahrsschrift fur Gesetzgebung
 und Rechtswissenschaft LVII, 1925, pp. 212-213; H. Planitz, ZRG. XL, 1919,
 p. 325; Herbert Meyer, Gottingische Gelehrte Anzeigen CLXXXIII, 1921,
 pp. 77-84; Hubert Ermisch, Neues Archivfiir Sdchsische Geschichte XL, 1919, p.
 428; Wolfgang Stammler, Zeitschrift fur deutsche Philologie XLIX, 1923,
 pp. 274-275; see also G. Kisch, ZGJD. IV, 1932, p. 50; G. Kisch, Historische
 Zeitschrift CXLVIII, 1933, p. 665.
 88 Berlin 1887-1902. Comp. Eugen Taubler, Plan fur die Bearbeitung eines
 Urkundenbuchs zur Geschichte der Juden in Deutschland im Mittelalter, Mittei-
 lungen des Gesamtarchivs der deutschen Juden, IV, 1913, pp. 1-30; Taubler,
 Urkundliche Beitrdge zur Geschichte der Juden in Deutschland im Mittelalter,
 ibid., pp. 31-62; Taubler, Das Forschungsinstitut fur die Wissenschaft des
 Judentums, Korr. Bl. I, 1920, pp. 15-18. Unfortunately the fine projects and
 plans of Tiubler were never carried out. There is also an almost complete
 lack of critical works on the documents, although of basic importance for the
 legal historian. So far we have only the following: Sara Schiffmann, Die
 Urkunden fur die Juden von Speyer 1090 und Worms 1157, ZGJD. II, 1930,
 pp. 28-39, giving the older literature; Schiffmann, Heinrichs IV. Verhalten zu
 den Juden zur Zeit des ersten Kreuzzuges, ZGJD. III, 1931, pp. 39-58; Schiff-
 mann, Die deutschen Bischofe und die Juden zur Zeit des ersten Kreuzzuges,
 ZGJD. III, 1931, pp. 233-250.
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 we have nothing but these, the work of the student will be made
 unusually difficult, and unless he works in European libraries
 he will in some cases not be able to do research work at all. The

 literature on the legal conditions of the Jews, scattered in innum-
 erable works, periodicals and memorial volumes, dealing with
 general, legal and cultural history, must be gathered together and
 indexed.89 All this must be done in order to have a scientific

 synthesis of the three kinds of sources on the history of Jewry-
 law, which are: 1) the rules embodied in privileges and statutes;
 2) the results of the administration of justice, which show the
 rules in their practical effects or reveal them to be mere paper
 rights, and finally, 3) the fundamental ideas and discussions of
 legal theory; of which the two last named have until now hardly
 received any scientific attention.

 These are the principles upon which the picture must be
 based if it is to portray the historical reality with some degree
 of accuracy, throw new light on the internal Jewish conditions,
 and receive supplementary elucidation from Hebrew sources. To
 name an important example, the history of Jewish taxation and
 impost duties in the Middle Ages,90 about which there is an
 abundance of material in the rabbinical responsa,91 may in this

 89 The bibliographical works of Moritz Stern published so far, Quellenkunde
 zur Geschichte der deutschen Juden, I. Die Zeitschriftenliteratur, Kiel 1892
 (Geiger's ZGJD. II, 1887, pp. 1-46, 109-149) and of Moise Schwab, Repertoire
 des Articles relatifs d l'histoire et l la litterature juives, Paris 1914-1923, confine
 themselves almost altogether to excerpting the Jewish periodicals. In future,
 however, we must also take into account the literature cited in non-Jewish
 periodicals, which has some importance and is difficult of access.

 90 Comp. Isert Rosel, Die Reichssteuern der deutschen Judengemeinden von
 ihren Anfdngen bis zur Mitte des 14. Jahrhunderts, Berlin 1910; Arthur Siiss-
 mann, Das Erfurter Judenbuch (1357-1407), Leipzig 1915; Arthur Cohen,
 Article "Judensteuern," Jud. Lex. III, 1929, pp. 446-451; F. Baer, Article
 "Abgaben und Steuern," Enc. Jud. I, pp. 256-266, and references; for France
 and England, also Walther Kienast, Der franzoisische Staat im dreizehnten
 Jahrhundert, Historische Zeitschrift CXLVIII, 1933, pp. 489-490.

 91 Comp., for example, H. J. Zimmels, Beitrdge zur Geschichte der Juden in
 Deutschland im 13. Jahrhundert insbesondere auf Grund der Gutachten des R.
 Meir Rothenburg, Vienna 1926, pp. 30-37. Much material also in the legal
 opinions of R. Jakob Weil (first half of the 15th century), which I have begun
 to study.
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 way be substantially illuminated. And from this point of view,
 important contributions may be made to the solution of problems
 in the history of law and government, which clearly means a
 better knowledge of the history and character of the laws of
 so-called "Judenschutzrecht."92 With regard to the legal position
 of the Jews during the Merovingian and Carolingian epochs,
 many questions are still open.93 Particularly so the legal problem
 of protection of the Jews after the great Jewish persecutions in
 Germany in 1096, which calls for solution.94 In the year 1103,
 clerics, monks, merchants and women as well as Jews found
 protection in the Pax Moguntina. This form of protection
 remained in effect for the group known as the "homines minus
 potentes" for a century. The German Jews of the later Middle
 Ages stood in the complicated relation of so-called "Kammer-
 knechtschaft" (servi camerae), the legal nature of which it is not
 easy to define. They were distinguished from all non-Jewish
 subjects of the emperor as "servi camerae imperialis," which
 constitutes a special group of servi camerae, embracing the
 Jews only. This institution established special rights and duties
 essentially different from those of other subjects, and had to be
 created on a special legal basis. Thus special letters of protection
 were published in which the emperor assured his protege protec-
 tion and privileges. But this protection was given only tem-
 porarily and could be withdrawn at any time. The beneficiaries
 were obliged only to render financial payments in return, and
 were exempt from the duties of other subjects. The duty of
 paying taxes is correlative to the claim of the Jews for protection.
 Thus the Jews as belonging to the emperor's private treasury
 became objects of financial regulation. Thus the idea that the
 protection of the Jews was a royal prerogative is well founded.
 That in the 13th and 14th centuries this prerogative gradually

 92 Comp. Herbert Fischer, Die verfassungsrechtliche Stellung der Juden in
 den deutschen Stddten wdhrend des 13. Jahrhunderts, Breslau 1931 (above note
 73) and the works of Sara Schiffmann, cited in note 88.

 93 Comp. Eschelbacher, MGWJ. XLVI, 1902, pp. 389-391.
 94 Comp. also for the sequel G. Kisch, VSWG. XXIV, 1931, pp. 472-474.
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 passed from the Emperor to the provincial powers cannot be
 denied. But is this legal power of provincial and city rulers over
 the Jews to be accounted for as deriving from this source alone?
 Or is it true perhaps that the municipal laws dealing with the
 protection of the Jews have a different origin and content from
 that of the royal and princely prerogative? And in general,
 what part does the institution of "servi camerae" play in legal
 practice and theory? Has its development been due to political,
 legal, and economic motives alone, or have purely social ideas
 had something to do with it? It will be seen that these considera-
 tions lead to the very center of the important problem of this
 institution, i. e. "servi camerae," that peculiar legal form of
 Medieval protection of the Jews which is still full of unsolved
 problems on the Jewish as well as the non-Jewish side.95 More-
 over, it was not confined to Germany but appears to have had
 the same form in other countries, especially Spain, as has recently
 been shown.96 A comparative study, of a legal-historical nature,
 will enable us, perhaps, to draw certain conclusions and clarify
 many obscure problems. For it is well known that the various
 European statutes relating to the Jews have not been without
 influence on one another.97

 These considerations give us an idea of the wealth of problems
 to be found in the field of the history of medieval Jewry-law.
 The expression: "municipal law for the protection of Jews," at
 once raises the question of the legal position of the Jews in the
 medieval cities. What were their rights and their duties? What
 was their legal status in relation to the idea of citizen (Burger)

 95 Herbert Fischer's article "Kammerknechtschaft" in Enc. Jud. IX, pp.
 860-862, is just as unsatisfactory as the article "Kammerknechtschaft" in
 Jud. Lex. III, pp. 573-574. The problem must be studied anew; the literature
 to date is given in Enc. Jud. IX, p. 862.

 96 Comp. the law of the Aragonian city of Teruel in 1176, reprinted in
 Baer, Die Juden im christlichen Spanien I, p. 1043, Article 13: "Nam judei
 servi regis sunt et semper fisco regio deputati"; comment by Baer, Korr. Bl.
 VI, 1925, pp. 6-11.

 97 Comp. Scherer, Die Rechtsverhaltnisse der Juden, passim; Eschelbacher,
 MGWJ. XLI, 1902, pp. 393-394.
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 and denizen (Einwohner)?98 How are we to understand the legal
 meaning of "Birger" (citizen) when it is expressly applied to
 Jews in documents of the 13th and 14th centuries? Stobbe
 thinks that the term Birger must be taken here "in a loose sense."
 He thinks that the term is used "to distinguish the permanent
 Jewish inhabitants of the city from transients, or it may mean
 that the city took them under its protection and extended the
 peace of the city to them also."99 Like many other ideas of
 Stobbe, this, too, has been accepted without further proof by
 later students. The problem has never been studied again, and
 much less has any attempt been made to investigate the sources
 in the different cities. And yet, recently found legal sources
 have shown that in Worms the Jews enjoyed the rights and
 the duties of citizens no different from those of their Christian

 neighbors, up to the middle of the 14th century.I00 To be sure,
 the legal situation in Worms, though very important for the
 legal history of the Jews in Germany, does not warrant us in
 drawing hasty conclusions of a general nature. But it shows
 clearly that the entire question must be examined anew on the
 basis of the sources. And especially so, since it raises a still
 larger question, namely whether and in what way the Jewish
 rights fitted in with the general guarantees of freedom of person
 and property in the Middle Ages.'10 To name another important
 problem in constitutional history, the origin and meaning of the
 term "Jewish Bishop" ("Judenbischof," Episcopus Judeorum) is

 98 The legal terms "Burger" and "Einwohner" in the municipal laws require
 a more thorough investigation. A work by the present author "Studien zur
 rechtlichen Gliederung der stidtischen Bevolkerung Deutschlands im Mittel-
 alter" is almost ready for print. My pupil, Dr. Wilhelm Brunner in Zurich,
 is engaged in a special study on the idea of "Burger" in the municipal laws of
 Switzerland.

 99 Stobbe, Die Juden in Deutschland wdhrend des Mittelalters, p. 39.
 0oo See a detailed discussion in Guido Kisch, Die Rechtsstellung der Wormser

 Juden im Mittelalter, ZGJD. V, 1934, pp. 126-131 [p. 7-12 of the reprint].
 Io, Robert von Keller, Freiheitsgarantien fiir Person und Eigentum im Mittel-

 alter, in Beyerle's Deutschrechtliche Beitrdge, vol. XIV, Part I, Heidelberg
 1933, has not touched upon the problem of the medieval legal history of the
 Jews suggested here, although on pp. 172 f. he cites Henry IV's Privilege to
 the city of Worms of 1074 ("judei et coeteri Wormatienses").
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 still wrapped in obscurity.102 The same thing is true in many
 respects of the legal position and treatment of the Jews in the
 procedure of non-Jewish or mixed courts. Of this important chapter
 in the history of medieval Jewry-law-next to that of the posi-
 tion of the Jews in the domain of private law, this is the largest
 and most importantI03-the only portions that have been treated
 are the law of evidence and, in connection with the privilege of
 the innocent purchaser of stolen goods ("Hehlerprivileg"), the
 r6le of the Jews in actions involving possession.104 And yet,
 even here, there is as yet no adequate scientific presentation of
 the law relating to the oath,s05 which occupies an important
 place in the medieval history of the Jews by reason of the form
 and wording of the Jewish oath. The entire group of problems
 suggested by Canon Jewry-law has only recently been called
 to our attention.106 The Jewry-law of the German law-books

 102 Comp., for the present, Adolf Kober, article "Judenbischof" in Jud. Lex.
 III, pp. 416-417; G. Kisch, Die Rechtsstellung der Wormser Juden im Mittel-
 alter, ZGJD. V, 1934, p. 132 note 38, and references.

 o03 For the literature see above, notes 15 and 72.
 I04 Comp. above note 23.
 05" The literature is given in Enc. Jud. IX, 1932, p. 541; see more recently

 on the subject: Raphael Straus, Ein Landshuter Judeneid aus dem 14. Jahr-
 hundert, ZGJD. V, 1934, pp. 42-43, with an illustration, but unfortunately
 no scientific investigation; see on the other hand, the important article of
 Hans von Voltelini, Der Wiener und Kremser Judeneid, Mitteilungen des Verei-
 nes fur die Geschichte der Stadt Wien, XII, 1932, pp. 64-70; Herbert Meyer,
 Das Miihlhduser Reichsrechtsbuch aus dem Anfang des 13. Jahrhunderts, 2nd
 edition, Weimar 1934, pp. 69-72.

 Io6 Solomon Grayzel, The Church and the Jews in the XIIIth Century, Phila-
 delphia, 1933; comment by F. Baer, Kirjath Sepher XI, 1934/35, p. 59; Eugen
 Wohlhaupter, Historische Zeitschrift CL, 1934, pp. 125-128. Bibliography in
 Grayzel, pp. 359-364; cf. Marx, Aims and Tasks, AJHS. XXVI, 1918, pp.
 26-27; besides: Moritz Stern, Papsturkunden, Bericht der Israelitischen Reli-
 gionsschule zu Kiel, 1892/93; M. Stern, Urkundliche Beitrdge iiber die Stellung
 der Pdpste zu den Juden, I, Kiel 1893, II 1, Kiel 1895; Max Simonsohn, Die
 kirchliche Judengesetzgebung im Zeitalter der Reformkonzilien von Konstanz und
 Basel, Freiburg University philosophical Dissertation, Breslau 1912; M. Elias,
 Die romische Kurie, besonders Innozenz III., und die Juden, Jahrbuch der
 jiidisch-literarischen Gesellschaft zu Frankfurt am Main XII, 1918, pp. 37-82;
 Solomon Katz, Pope Gregory the Great and the Jews, JQR. XXIV, 1933-34
 pp. 113-136.

This content downloaded from 128.97.244.151 on Fri, 26 Jul 2019 16:24:25 UTC
All use subject to https://about.jstor.org/terms



 (Sachsenspiegel, Schwabenspiegel, Rechtsbuch nach Distinktionen)
 requires thorough investigation anew. We need not multiply
 examples, of which there are many more, but those that have
 been mentioned will suffice to show how much scientific work

 still has to be done to give a true idea of the interesting subject
 of the legal history of the Jews in the Middle Ages.

 Considering the immensity of the task, we must for the
 present restrict our activities. Our first endeavor must limit
 itself to painful details of a consciously one-sided character. We
 must single out special problems or groups of problems and
 investigate them from the points of view indicated above. These
 will then constitute single stones, as it were, to be used in the
 larger structure, the complete presentation of the legal history
 of the Jews, which will have to expound not only the facts but
 the ideas of medieval law. In this work we will have to bear in

 mind the reciprocal influence of legal statute, theory and life.
 The sources must not be used as a quarry, but must be studied
 as a geological formation.107 To be sure, even this more limited
 object seems great and important enough to be included in the
 investigations of the American Academy for Jewish Research
 and to be furthered by it.

 If to study history means to measure the forces which deter-
 mine the present, then the investigation of the legal history of
 Jews is not without value and importance for modern times also.
 But only by turning the pages of the past conscientiously and
 then narrating the events and their causes with calmness and
 impartiality, will such earnest and scientific work produce suc-
 cessful and lasting results. And in this way alone can the truth
 about Jews and Judaism be brought into the light of day.

 107 Comp. Fritz Kern, Recht und Verfassung im Mittelalter, Ilistorische
 Zeitschrift CXX, 1919, p. 1.
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